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2 April 22, 1582

4 THE COURT: Good mornindg.

5 Je're ready for the jury. 1 assume both sides are
5 {eady?

7 MR, BRITTAIMN: VYes., Your #Honor.

g

i (The following proceedings were had in the presence

19 of the jury.)

11

iz THAZ COURT:  Jood norning, ladies and

gf 13 genviemen of che jury.
1a If poth sides are ready, if you'll call your next
15 witness, please.
15 M3. GURA: State calls Devane Clark.
17 THE COURT: If you'll stand and raise your
18 right~hand.
15
20 (Witness swor%“)
21
22 THE COURT: dow, you‘ve been placed under the
23 Rule. By that is meant you are to stay outside of tne
24 courtroom except. of course, when you're testifying. You
25 are not o discuss this case with any other person wnile
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LS
i it's pending. One exception: You may discuss it with the
§~ 2 attorneys on aitner side, but if vou do be sure ancther
3 witness 13 not present.
4 If you'll have a zeat, please,
5
g DEVANE CLARK,
7 having been duly sworn, wag callied as a witness and
3 testified as {ollows:
J
2 DIRBCT ZXANIIATION
10 NUESTIONS BY HMS. GURA:
11 0. Would you 3ztate your name Lor the record, please?
iz A, My name 18 Devane Ciark.
{ 13 . And whnat 18 your present occupation?
14 A I am a chemist with the Texas Deparcment of
15 Public Safety.
16 Q. How long have you been a chemist?
17 A 3ince =-- how long have I Dbeen a chemist 0r wibin
i3 the Department?
12 Q. A chemist.
20 A, I've been a chemist since I graduated from Lhe
21 University of Texas in December of 1880,
22 Q. And how long have you been with the Departiment of
23 Public Safety?
24 A, Since August ©f 199%0.
25 Q. what did yvou do prior to that?
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A, Prior to that I worked in the high technology
trades here in Austin and I ran my own company for about

five years.

"~

3. What is the nature of your work at the Daepartment
of Publiic Safety?
AL I'm a forensic serologist wich the Department of

Public Safetvy.

a. “hat does that nean?

Al As a forengic serologist T study the chemistyry of
bilood and other body fluids related to criminal
iitigatcion,.

. D0 you have ﬁpeciaiize& training in the field of
forensic serology?

A, Yes, [ do.

0. And can you tell the jury about that?

A. Yes. 1 received specialized training through the
Department ©f Publiic Safety Serology Program, This
training lasted approximately six months.

3. In forensic geroclogy what types of body fiuids do

you ezamine and analyze?

A Typicaliy we analyze blood, semen, saliva,
vaginal fluids and body tigsues.
Q. Can you explain to the jury. please, about biood

Al Yes, Blood analysis, from a serologist’s point
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i Gf view. when we are sudmitted evidence related Lo a
g ‘ | |
s 2 crime, we will analyze that blood. We will ask ourselves
3 a number of different guestions.
4 First of all, typically we'll either receive whole
5 Diood or Dlood stains. YWhen we're looking at biood stains
5 7€ ask ourselves a numoer of qguestions. Plost, is the
7 substance bicod. Second., is it human bdlood.
3 I£ it is human blood we attempt to determine the
g plood group and genetic markers or enzymes that may be
ig present in that blood stain or sample.
11 Q. What about semen analysis? What are you doing in
12 chat case?
i3 A For semen analysis. we're often asked to determine
14 the presence of semen on different articles, ltems of
i5 clothing,. vaginal swabs that have been taken ag part of an
ig emergency room examination for sexual assault.
17 When we examine chese items, figst ve attempt to
i determine tne presence of spermatozoa and then we also
ig characterize severai different semen specific proteins

NS
fow]

and ~-- 0r chemical enzymes which are nonspecific to gemen

21 24t can give us an indication of whether semen i3 present
22 or not on the zanple.

23 . In iooking at waginal fiuids, what are you

24 looking £o0r?

25 Al Most of the time we're Looking for either blood
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i group substance or the presence of semen mixed with the
%f 2 vaginal fluids.

3 0. Do vou also analygzge hair?

4 Al Yes. ¥We do hair analysis at The Department.

5 3. And what does that entail?

5 A, That entaiis visual and microscopic axaminatcion

7 0f the hair and comparing it with known samples, usually

3 from a victinm and a suspect.

3 0. Did you have an occasion Lo exanmine evidence
ig submitied to you by the Austin Police Department involilving

11 Ja viceim oy cthe nane of [

1z A Ten, I did.

7 iz 3 Do you recaixr when that was?
14 Al If I may refer Lo my notes?
i5 e received evidence in this case on June the 5th
1é of 1991, June the 12th, 1951, and October the 18th of
i7 1591,
i3 M8, GURA:  Your Honor, may I approach?
15 3. {(By #Ms. Gural) I'm going to show you what has
20 been marked as Btate’s Bxhibit Jo. -« we'll start with
21 Btate s 3xhibit nunbers 15, 16 and 17 and ask if you
22 racognize these,.
23 A, Yes. I recognize these items.
24 Q. What are they?
25 A, These are three blood tubes.
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i . And did you perform tests on the biood containead
C 2 in these blood tubes?

3 A, Yeg, I did,

4 Q. And what type of tests did you perform?

5 A, The [ivst test we did was we determined the blood
4 group of the Dlood and we also analyzed it for the enzyme
7 content.

4 0. Okay. And is this -~ are these tubes labeled as
9 belonging -~ the blood belonging to a particular person?
19 AL Yes., Thnese tubes are labeled with the name of
11 |
12 T 50, basivaliy what you were doing was analyazaing

; 13 tne oiood of _; is that correct? ‘

i4 AL i analyzed the Dlood in these tubes with her nane
i5 on it. That's correct.

15 Q. As a result of that what did you £ind?
17 A, T determined that HMs. _ was a Diood
ig group A. She was a nonsecretor and her PGHM enzyme Ltype
18 was‘one minus, two plus.
20 3. And in ete}mining her secretor status did you
21 aiso have Lo 100K at her saliva?

22 AL Yes, We analyzed a sample of the victinm's

23 saiiva.

24 9. T'm showing you what has peen marked as State'’s
25 Tzhibit Mo. 31 and ask if vou recognize this.
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1 A, Yes, I do.
2 Q. And can you tell the jury what it 1g?
3 A. This 1s a Vacutainer tube contalining two swab
4 sticks marked with the name _
5 0. And i3 it fgoh State’s Zxhibit ¥o. 31 that vou
5 were able to determine whether or not she was a secretor
7 Or nonseacretor?
g A, ¥Yes, That and with the results of the Lewis
/ 9 enzyme testing on the whole blood samples.
Ig Q. Mow, <can you tell the jury,. pleaséf what does it
11 mean to be a secretor 0r a nonsecretor?
iz A, Jertainly, Secretor rvefers to the fact that some

215 secrete theigr bhiood group substance into {heir

s,
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14 otner Dody fluids, such as their saliva and their vaginal

15 fiuids.

15 Approzimately 80 percent of the population we can
17 determine their blood group by analyzing their saliva and
ig looking f£or what are called blood group substances. These
13 are substances that are found free in the Dbiood and in the
20 other body fluids which indicate that person’s particﬁlar
23 Dio0od group.

22 2. S50, the vigctim in this case was a nonsecretor?

23 Al That is correct. By analysis of her saliva we

24 were able to determine that there was no blood group

25 substance present in her saliva, which indicates a

SAL-000374



i nonsecretor.
2 0. You inéicéted sha was a blood group A. What are
3 the different Dlood groups that people can possess?
4 A, Paople can be one of four basic common blood
5 groups. They can be of bilood group A. biood group B.
<) biocod group 2 or Diood group AR. These are the Four mostc
7 common blood groups.
3 0. Iin this case you were able to determine that she
2 was an A? |
10 A, That's correct.
11 Q. After you make a determination as to the A-3-D
13 grouping. what =~ you inﬁicaied.to the jury that one of
i3 che next steps 18 wo determing the enzymes, Can you cell
i4 them, please, what that means?
i5 A, Yes, Enzymes are biochemical catalysts that are
is found in the body. They promote the chemical reactions
17 that go on inside your body. And one of the enzymes we
18 iooked at, and in this particular case we analiyzed for an
15 enzyme called PGKN, which 18 an abreviation for
20 phogphogiluconutase.
21 Q. And what ave the combinations that you £ind in
22 analyzing for PGH?
23 A, There are ten basic combinations of the PEH
24 enzyme in any of one of four groupings; one minus, one
25 pius, two minusg and two plus. Various combinations of
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thesge, we refer to them as genetic markers,. give any of
ten possible combinations for this enzyme.
. And you indicated that the victim in this case

was a one minus, two pius; is that correct?

A, That's correct,
Q. HJould vou mind coming over to the board and mavhe

we c¢an start a diagram basad on whalt you've told the jury
thus far showing what the victin's blood group is and what

the enzymes are.

AL {Indicating.)
3. Thank you. I°'m now showing vyou what has been

magked as 3tate’y Zxalibits HMo. 28 and 22 and ask you if

vou can identify these for the jury. please.

Al Yes. L can identify these items.

Q. And what are they?

A, These are two blood tubes marked with the name
N

Q. And did you analyze the blood contained in these
tubes?

A Yeg, T did.

T As a result of tnat analysis, what did you
determine?

A, I determined that Hr, - Was & group A
gecretor and a PGH subtype of one minus, one plus.

3. Did you also analyze State’s Zzhibit Mo. 30 in
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excuse me.
A, Yes, 1 did.
3. And was State‘s Exhibit No. 30 -~ can you tell

the jury what that is, just to remind them?

A, This i3 a saliva speciman from —

a. And State’s IDxhibit Wo., 277 %

Al This is a semen :s_;:de‘cimeh fronm %fir:.-_.

Q. And you used all.of these items, did you not. in

determining the blood clasgification o¢ blood analysis of

AL Yes, I didg.
G Would you mind coming to tne board again and

showing the jury how Mr. _y the nusband, £its inco
this category?

A, (Indicating.)

Che
&8
4]

Q. I'm showing you now what nas been marke
State’s Hzhibit Ho. 34 and 35 aﬁd ask if vyou can tell the
jury what those are and if you recognize them.

A, Yeg, I recognize these items. These are tubes
of piood marked with the name Ben Salazar,.

Q. and did vou use those tubes and analvze the bilood

contained therein?

Al Yes, I did.
0. Did you also analyze State’s Zxhibit ¥o. 367
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@nen you

A‘

submitted under suspect

can you
Diood gr
A.
group B
Q.
please?

A,

_ the night of the aggravatad sexual

Q.

State's

Yes, I did. 7These are saliva swabs, also marked

name BRBen Salazar.
And State’s Bxhibit MNo. 337

Yes. This is a semen sample, however this

ibit is not marked with the name Ben

ar X

I

But did you analyze it in regards to Mr. Salazar

were doing your analysis?

Yes, included with other evidence

samples.

As a result of your analysis of these exhibits,
tell the jury what your finding was concerning the

1

oup 0L the susped Ben Salagar? ~

Yeg, Mr. Salazar wag determined to be a bdDlood

secretor, PGH subtype one plus, two minus.

Do you want to add that to our little diagran,

(Indicating.)

Did you also, as part of your examination -- I

your analysis, examine the vaginal swabs done on

And I'm showing you what has been marked as

Axhibit Ho., 21, 29, 19 and 12 and ask if those
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1 exhibits were part of what you used t¢c analyvze the vaginal
2 filuids.

3 A, Yes., I analyzed these items.

4 Q. And all these are items that are marked with

3 B Yes. That is correct.,
7 3. Based on your analysis of the vaginal swabs and
3 vaginai £luids thait was {found in _ on
5 that night, what did vyou find with the fluids that wers
i3 present in her wvaginal cavity?
11 A, We determined that spermatozoa, which is the
iz caeliular conscituent of 3bmen; was detected on the vaginal
& 13 swavs and vaginal slideg from the wictim and this 7
i4 confirmed the presence of semen on these itfems.
i5 Q. Did you also find that there was some Dlood in
is the vaginal cavity?
17 A. Biood, no. But we did detect blood group
i8 substances A, B and H on sizn of the vaginal swabs.
i3 Q. Okay. Did you detect enzymes in those?
29 Al Yes, Two c% the vaginal swabs were determined to
21 have the PGM markers one minus, one plus, two minus and
22 two plus.
23 0. Can we show the jury that listed up hare?
24 AL, {Indicating.)
25 Q. Before you resume your 3zeat, while you're up
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lhere, can you explain to the jury what your findings on

the vaginal
grouping an
A, Ye
sunstance B
husband, as
IR S0
from the vi
correct?
A, Th
3. 30
hushband wioo
A Th
0. An

the defenda

secCrete int

A That ig correct.

Q. And 30 the -~ as to the PGEH, the one minus can bea

found with
A, Th
3. Th

a3 much as
Al Th
Q. o

her own ==

swabs meant to you. based on the biood
@ the enazymes that were found?
$. This indicated to me that the blood group

was f[oreign to both the victim and the

%3]

Wwas the PGH marker wo minus.

o

, the A that was present could not have come

ctim because she's a nonsecreior; is that

at‘s correct.
; the A that was present could come from the

was a is thac correct?

{n
]
3
5
w0
Y
&3
[
LY
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#]

v
»

aT 1B 20

%

d the B that was pregent ¢oulid have come from
nt because he is a secretor and he would

o the vaginal area; is that correct?

1

both the husgband and the victim, correct?

at is correct.

e one plus could have come from the husband, in
he wags a secretoyr: i3 that correct?

at is correct.

w, the two plus would De present because it's
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Al That is correct.

Q. 50, the twWwo wminus 1s the only one that's ¢
Lo eithey she or hey husbhand?

Al Yes. That's correct.

. You may resume your seat.

2id you examine the sheets that were present

you in thisg case?

Al Yes, 1 did,

Q. And what types of tests did you run on tho

A, When we screan articles of
Cthat we sugpect there may oe

typically, wae [irst thing w

£

called a illumilight or a las

ultraviolet light that will
filuoresce. Once we gee this

there may be semen precent on

The thing we typically

enzyme called acid phosphatase, which

Vre test. YWe
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1 concentrations as it is in semen.
£
© 2 In this particular case there were two stains on
3 the sheet that responded to Lhe acid phosphatase spot
4 test. However subseguent testing of the sheets and the
5 staeins did not indicate the presence of spermatozoa or
5 otner semen specific proteins so we concludad that thers
7 was no semen preszent on those sheets.
3 . Is that unusual to find when evidence of sheets
2 are presented to the DP5 iabdb, that semen does not show ud
ig on the sheetg?
11 A, Ho. That’s not unusgual.
12 J. 3id you find any hair on the sheets?
{ i3 A Yes, © did. I recovered several hairs from both
1é the prown mattress sheet and a peach colored mattress
15 sheet.
15 M8. GURA: Your Honor, may I approach?
17 Q. {(By HMs. Gura) I'm showing you what has been
i8 marked as State’s Sxhibit No. 12 and 13 and ask you if vou
19 can identify these.
20 A Yes, Thess are the hairs that I recovered fronm
21 the brown bottom sheet and the pink top sheet.
22 Q. And did you retain care, custody and control of
23 those until such time as you turned them over to Lhe
24 Austin Police Department?

a3
W

A, Yes, I 4id.
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1 2. Did you alter them in any way other than to
L 2 analyze them énd use them f£for analysis?
3 A, do, I did not.
4 M5, GURA: Offer State’s Bxhibits Wo. 12 and
5 13,
3 HR. BRITTAIN: W0 objection, Your Honor.
7 @hat nunoers? I1I'm SOLLY.
3 M5, GURA: J12 and 13 admitted.
3 MR, BRITTAIN: Thank you.
10
i1 (5tate’s Exhibits Ho. 12 and 13 were admitted.)
12
£ i3 . {By Hs. Gura) D2id you, as payt Of your analvsis,
14 compare the hair samples from Helinda Leyendecker, marked
15 State's Zxhibit Uo. 22, with the hairs that you Zound on
is the sheets, marked 12 and 137

17 A, Yes, 1 did,

ig Q. And as a result of that comparison, what was your
is determination?

20 A, My determination was that the hair recovered from
21 the victim's sheets were visually similar to the victim's
22 hair standards.

23 J. Is that a normal way of analyzing bhair, is to

24 first eiiminate the victim herself or the owner of the

25 items?

SAL-000383



1 Al Yesz. That's correct.

2 Q. And when is it that you go the next step further
3 in analysis?

4 A, If the hair which is detected is obviously

5 different from the victim's hair standards.

5 Q. 50, you found no hairs that were foreign to the

7 victim in your analysis; is that correct?

3 A, That is correct.

5 0. Did you have any need therefore to analyze che
i0 nair of the suspect, Ben Balazar?
11 A, I believe the suspect's hair was looked at
12 risyaliy. Yes. In fact I did make that examination.
13 G And Jdid you f£ind that it was the same or

4 Gifferent from the hair that was found on the sheets?

15 A, it was considerably different.

.

ig 0. And would that be State’s Zxzhibit ¥o. 37 that you
17 used in your analysis of the defendant’s hair?

18 AL Yes., That's correct.

18 Q. Mr., Clark, the blood group of B secretor. PGH one
20 plus, two minusg, app;oximate}y what percentage o0i tne

21 nispanic population is this blood group found in?

22 A, Let's see, I don't have that calculation directly
23 in front of me. I cam make that calculation if you like.
24 dhat I did in this particulay case was I looked at all

25 possible different combinations containing the 3 blood
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1 group substance and the PGH wmarker two minus.
%: 2 9. oray.
3 A, And I can give you that figure.
4 Q. S0, in other words a larger group?
3 A, The larger group. Correct.
5 0. The larger group of which the suspect’s blood or
7 the defendant's blood is a subgroup.
& A Correct. You have to take all possiodle
( g combinations invoiving those factors.
i0 Q. Okay. And what percentage of the populiation
11 exhibited in that group?
12 MR. BRIDPTATH: I'm goling to odject to thae
£ 13 guestion and ask Lo (ake the witness on voir dire before

14 ne answers.

15 THE COURT: Overrule the objection.

16 Q. (By Ms. Gura) You may ansver.

17 A, Thank you. Approximately two percent of the
13 hispanic population would exhibit those characteristics.
13 Q. And when vou ftalk about two percent of thne

20 hispanic population, doeg that include botnh malie and
21 female?

22 A, Y2s, it does.

23 0. And when you talk about two percent of tne

24 hispanic population does that also include infants and
25 cnildren?
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1 . A Yes, it does.
iy 2 D Does it also include people in their teens?
3 A Yes., That would be inclusive of all genders and
4 age groups.
5 9. S0, from forty years old, fifty years oid, sixzty
G years old, seventy vears old, eighty years old; is that
7 correct?
8 A, Yes. That is correct.
2 9. In voux opinioﬁ i3 the defendant’s bloéﬁ
10 consistent with that of the donor of the fluids found in
11 the vaginal swabs?
i2 £ Yes, it 18,
( i3 3. And can you give ~- how many of the nhispanic
14 population can you eliminate from being in thig group?
15 A, We would excliude 93 percent of the hispanic
is population.
17 #¥5. GURA: Your Honor, the State would asi to
18 marg the diagram and offer 1i1t.
15 MR, BRITTAIN:s Ho objection.
20 THAT COURT: Pardon me?
21 M5. GURA: Iave vou admitted 1t?
22 MR, BRITTAII: Ho objection.
23 THE COURT: It will be admitted into
24 evidence.
25
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{(State's Sxnibit o. 40 was admitted.)

[ae

3 MS5. GURA: Pass tae witness} Your Hdonor.

4

5 CROSS _S8ANINATION

3 QUESTIONS BY HR. BRITTATIN:

7 9. Me., Clark, vou indicated that your aducational

3 vacikground inciuded a degree from the University of Texas
2 in chemistry; is that correct, sic?
i0 A Yes, sir. That's correct.

11 0. Is that a Bachelor s Degree?
12 i A Bachelor's Degree.

13 Q. I wouid hesitate or I aouid tend to guess that in
14 your studies you had an opportunity to work with

i5 statistics in some of your undergraduate courses and in
is working in the area that you work 1n, vou have some

17 background in statistics, do you not?

i3 A. Yes, sir, That's correct.

18 Q. And certainly either in the six months training
20 that you nad at DPS or your undergraduate work you had an
21 opportunity to take cougses or get ingtruction in what

22 111 call the statistical analysis or using tests to give
23 opinions about things. Is that fair?

24 A. Yes, sir. That'sg correct.

25 0. Tell the jury what reliiability and validity is,.
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A, Reliability has to do with the number
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you perform a test and how often the exupected
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within what we 1l call a confidence level oi
percent coniidence level.

0. All rignt. 8o, when we're talking ab
reliability of a particular Xind of test we're
1f it's given so many times we would expect it
same answer a <certain numbg: of times; is that
It will give you == it'‘s reliable sort of wikh

A, Correct.

0. Okay. Validity, rather than give you

civics test, validity as I understand 1t is5 a

facveceor and that 1s that che test i1is actually g

going to what you're looking for. Whether the

[«
[

valid. To find what you're looking for. I

kind of indices of how correct the test i3; i35

A, Yes, sir. That's correct.
0. And that’s the difference between the

A, Right.

Q. Would you tell the jury, with the Lewi

testing processg, what is the statistically acc

the scientific community, if you know it, reli

A, Gosh, I'm not sure I've ever seen any

reliabilities done on the Lewis Lyping test.

of times
resuit comes

5, 98

out the
saying that
to give the
corract?

in icself?

ilike a3
different

gtting or
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test i
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a different

that rigot?
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1 0. Hdow about validity? How valid is the test?
§!‘ 2 A, I don't pelieve I've ever seen that either.

3 Q. Okay. Ho test is perfect.

4 A, Correct.

5 3. 50, it wouldn't shock you, let's say, as an

% expert in this area if I told you that the reliabiiity of
7 the Lewis enzyme test is 390 percent?

8 A, Ho. I would think that would be -~

9 | Q. About right?
i0 A, -« about right. Acceptable.
11 Q. And the validity, on the other hand, is about §3
12 percent or 29 percent. in otﬁer words, it really i1s going

{f 13 £0r what 1t’'s seeking and it will oe right about 35

14 percent of the timey is that correct?
15 A, That wouldn’t surprise me.
15 0. 90 percent of the time. Okay. 8o, in terms of
17 the test itself, if I can get cut of the chair, the test
18 that 1is giving us all of this data, we'’il call it the
1% Lewis test so I don't misspell enzyme. Is it L-e-w-i-g?
20 A, Yes, sir, fhatsa correct.
21 2. You think it's probably reliable about 20
22 percent?
23 A, WJell, that was your figure. I have not sesn the
24 i statistics for the reliability.

25 0. That wouldn't surprise you?
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A,

Q~

there.

Lo get

He

Wrong

Now, the validity of ths

percenc,

time it’s just flat wrong, right? It doesn’t test for

what you‘re looking for, does it?

longer

remember that. I Kind of remember it from junior high but

rhat's about it.

on

Al

R
*®

Al

Q.

A
< *

Q.

minusg, one minus; two plus, one plus; two minus. one

That's with giving the test ten times it's going

the same result nine out of ten timeszs and it wili

than just reading them to you.

¥o, That wouldn't surprise me at alil.

All right. B30, you've got a ten percent variance

one out of ten times, in my hypothetical.

(3]

‘s say lt's 9

er

test, le

]
[

1
o
[

What that tells us is thnat five percent of

That would be correct. Given those numbers.

Jell, letis see, may I refer to my notes?
Yeg, sir., Please.

I could figure tnem out butbt 1t would take a lot

Like permutations and combinations, I don’'t

Dkav. TPhe ten PGEM subtvypes, phenotypes ~-
dw En

Yes, sir?

~=- are one plus, one plus; one plus, one minus;
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1 plus; two plus, one minus; two minus, one wminus; ©wo plusg,
2 twe plus; two plus, two minus; and, two minus, two minus.
3 Q. Now, these numbers are -- they're not =-=- use
4 another term. I may be using it wrong, they're not
5 Juantitative. They’re just labels; 1s that fair?
8 A, Yeah. You couié 100k at it that way. S3Surse.
7 Q. That could be A, 3. C, D, B, F. It doesn‘t mean
g anything about how many there are of something.
g Al Ho. It doesn?é have anything to do with
19 guantities. The quality of the description of the allyies
i1l o¢ genotypes that express these particular enzymes.
iz 3. ALl rignct. Let me ci:éie one of these and ask
{ 15 you 1 you <an tell the jury how many -- what percentage
i4 of what you call the hispanic male population -~ we'ie
15 going to talk about that in a minute, How many of the
18 hispanic population have that?
17 A, Yes, sir. 1 can tell you that.
i8 Q. All right. What percentage?
i3 A, Two minus, one plus?
20 Q. Yes, sir.
21 A, Thne observed phenotyplic f{reguency for that
22 particular genetic marker 1s 38 percent of the hispanic
23 population.,
24 Q. Okay. How about two minus, one minus?
25 AL Approximately eighteen percent.
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1 0. How apout ©two minug, (WO minus?
Qw 2 A, Approximately six percent.
3 I'm gorry. I7'm giving you the wrong numbers. I°'m
4 reading off the wrong line., I will go back. I was giving
5 you tine obserwved numbers out of tne total samplie that was
5 taken in the study.
7 Q. Hot the nispanic?
3 A, do. These are the phigspanic numbers but thac
9 would be 33 people ouv of 347, 18 people ocut of 347 and 6
10 peonle out of 247.
11 Q. All right. Let me write that down., We're
132 calwing abour 347 people. Okavy.
5 i3 A (n tne sample gLoup. ¥Yaes, sif.
14 Q. A11 right. How, teill me wnere I m wrong. il
i5 do this over.
is Al Let's go Dack to the beginning.
17 Q. Two minus, one plus.
13 A, Two minus one plus, the observed Hoegrrentage is
i9 eleven percent.
20 . Okay. #We're a lot less. Two minusg, one minus?
21 A, 5.2 percent.
22 3. T'm going to =-- I711 just say five percant.
23 Okay. 5.2. Whatever,
24 Twe minus, two mwinus?
25 a, 1.7 pecrcent., Sorry about that.
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1 3. That’s all right. How, if we -- would I be
gf 2 mistaken to say if we add up all of the two minuges that
3 we've got hegre =--
4
5 {(Discussion off the record.)
5
7 Q. (By Mr. Brittain) ©Sxcuse me. That's why Steve
3 13 here. Two pius, two minuaf what's the percentage on

4

2 that?

10 A, 2.9 percent.

i1 . Thank vou, sir.

1z S0, 1 we 100K at the Lwo minuses we've got 11
i‘ i3 2.2, thac s 15.2. I'm going LO mMESS UpP Now.

14 Lat’'s say three, thatis 19,2, 132.1 and‘wezze up

15 nere about 20.85 percent. /

16 A. Your math is very good. That's the number I got.
17 £00.,

18 Q. It's not very good but I lucked cut. 20.3

1% percent.

20 A, Yes, sivr., That's correcth,.

21 a. Now, 20.0 percent, plus or minus something,

22 right?

23 A, Right. You would expect some margin of error in
24 these tests, as you gay.

25 0. Tell me what it is.
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1 AL Well, T couldn’t tell you what 1t is. I've never
= 2 seen any validation or statistics on the PG data.

3 Q. That's what it is on these 347 peoplie, right?

4 Al I guess we can figure it out., If you know the

5 sample gize you can determing -- and you know the belil

3 shaped curve, you can determine the one sigma lavel, which
7 is the confidence level, but I'm not familiar with what

8 that number wouid be.

] 0o, All right. This sampie, that was 3477
i0 A, Yes, sir.
11 Q. Okay. Have you ¢got the demodgraphics? Do you
12 know where these people were raised, whether they were one

{W L3 aundred percent hispanic or were they hispanics that were
14 primarily from the central region, from Mexico, tha
15 northern region, the anglio influence, the Spanish
15 influence? Do you have any idea where thesge people came
17 from?
ig A. Yes, sir. I do. The reference for this study is
13 the Blood Stain Analysis Manual, published by SERI, which
20 is8 the Seroliogical Research Institute.
21 Q. All right.
22 A, And my data indicates that this sample size and
- 23 study is for Californian Hexican-Americans.
24 0. Thank vou, sirt.
25 Okay. 8o, all of this, and we don't know what ithe
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1 pilusg or minus is, has to do with 347 hispanics in
2 California. Wow, let’'s take our 20.8 or 21 percent. Tell
3 me, if you would, now many =-- I may not say tihis right.
4 Jow many of these all of these two minus groups, of that
5 21 percent, how would that be narrowed by saying two minus
& in the A blood group? Does that guestion make sense, sort
7 of?
3 A. Yeah. Let me approach it ~-- I know what you're
9 saying. Lebt me take it at a little bit different angle.
14 Q. Aill right, sir.
i1 A, The A blood group for hispanic Americans would bde
12 3.5 percent of the population.
{”_ i3 a. A is wnat?
14 AL 30.% percent.
15 Q. Okay. &And are my statistics right, you just
is mulociply 21 percent times 30.9 and you get a statistic?
17 A, Yes, sir. That's correct,
ig Q. All right. iow about B?
i3 Al The B blood group, in hispanic Americans woulid he
20 10.8 percent and thaé’s now 1 arvived at the number I
21 gquoted earlier. It's ten percent of 20 percent.
22 Q. Ten percent of twenty percent? Okay.
23 All right, And that gives you your two percent
24 that you'tre usging?
25 Al That's correct.
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i 3. fow is that two percent weighted male/female?

2 Al That incliludes both male and female.

3 3. How ig it weighted male and female?

4 Al That I do not know. I imagine it would be

5 weighted just in terms of straight percentage of

8 maie/female in the population.

7 Q. 1f we weren’t iwmagining, the truth is we don't

5 Know?

e
3 A, That is correct.
i0 0. We don'‘t know young/old. We don’it Know about
i1 age. e don‘t Kknow if that percentage goes up or goes
iz down if it happens to be male at a.certain age or female.
{’ i3 e Jdon t dnow 1f 1t may be .0000801 percent of that female

i4 and the rest is male or 0008001 is malis and the rest
15 female, do we?
16 Al Ho, sir. Hot absolutely.

17 0. Cr at all. Do you have any numbers on that?

13 A, #Jo, 1 do not.

18 . Okay. Let’s ignore this, (indicating), and thisg,
20 {(indicating), and this, (indicating), and just -- and‘

21 let’ s just take your two percent. Let‘s say -- 1711 give
22 you thig hypothetical. Ig that around 1383, and our

23 hypothetical community we'll call Austin, that there were
24 hypothetically 465,022 people and that 22.9 percent, or
25 100,868 were hispanic.
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1 20 you understand my hypothetical?

é@ 2 Q. Would you run that by me again, please, sirc?

3 A, Let's say in this nypothetical 1380 census, thatc

4 in our community we have 465,522 people. That we have

3 abouc 22.853 percent hispanic in this hypothetical

5 community of Austin and that, you just take my word for

7 23.33 ¢or 95, 1if you got a calculator vou can figure it

8 it’s 106,868 hispanics in that community.

5 What I would do to determine how many people, just
ig saying it's perfeci, and that this ig right, (indicating),
i1 and that tnis figure relates Lo this somenow,

12 {(indicating). how aany peoplce would I be talking about,

{ i3 tne Cwo percent?
14 A On, a tittle over 2,000,
15 a. Jow, if I extend my community to Bastrop, Or @y
13 nypothetical Austin community out to Bastrop or Hayesgs
17 County, where there are substantial hispanic populations,
13 or Lf I'm a little distressed aboub these censuszs figures
19 because hispanics are not aill that good avout answering
20 the federal census, that would change that figure, would
21 it not?
22 Al Yes, sir. The more people you would include in
23 the group the larger that figure would become.
24 Q. What's the H?
25 A, H blood group substance 18 what's referred to as
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precursor diood group substance.

group O only show blood group 3 substance in their blood.

o, Is there

tnat type and two minus?

-

A, do,

54 B Iy
10 Be

¢
o
£y
L]

are
do not correlate.

50,

0
<

minuses would be in the H blood group?

i

Al Oh, now, that 1 can tell you. I

your guestion.

Q. Tell me that.

£ Dkay. Por nigpanics?

3. Yes, it

Al Approximately 56 percent of higpanics
group O.

Q. @Jith a two minus?

A, And, again, the 20.8 percent of those

e w0 minus marker.

Q. S0, almost 30 percent. Tell the jury.
can, whether this two minus, (indicating), rela
A. Does it?

A, Hell, I'm maybe not understanding your
here.

2. I'm saying what you've gobt is a sanpile

these blood groups and it had this PGH in it.

Peopie wi0 nave

a correlation you can give me between

independent variables.

there =--~ you can‘'t tell me how many two

misundersitood

nlood

nave »nlood

would have

tes to

guestion

chat nad

Can you tie
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23

24

that two minus to that A?

A, Yes. I can tell you how many hispanics with —--~

Q. Ho. Ho. I mean. in this sample can you say that

that two minus relates to that blood group A?

B, Again, I'm not understanding your guestion.

These are independent variables.

Q. I know that. That's why I want you to answer no.

But I'm asking the guestion,

Can you say that this two minus relates to the

Al NOo .

0. Can you say that it relates to the B?

A Ho.

o. Can you say thac it relates to the H?

A H40 .

3. If it does reliate to the #H, we've got almost

tnird of the hispanic population that could have that

bioovd group, don't we?

A, WMo, sir. That's not correct.
0. Jell, telli me what is correct.

"]

B
oo
*

Diood group I bioocd group substance in their body fluids,

if they‘re a secretor. A person who is a blood group

will also show blood group H.

Q. And a person who is a blood group 07
A, ¥ill only show blood group H.

A psrson who 1is a blood group A will also show

a

B
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Will only show 7
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A, That is correct.
Q. But you cannot relate this two nminus to these

categories. can you?

Al o, sir. Because they are independent variables.
0. Have you seen any studies relating -- relative to

the blood types., enzyme groups or anything else between
the population --~ hispanic population of California or any
other state?

A, Would you repeat the guestion, please?

G. Have you seen any studies or can you relate to
the juvy any corra2lation between these particular enzyvme

actor, any

P

ztuadies that we re taiking about, the PGH
differences or similarities between population groups?

i'm speaking specifically about hispanic population groups

?

in California as opposed to any other state?
A, No, sir. I can not.
MR, BRITTAIN: 1711 pass the witness, Your

Zonor.

REDIRECT BEXAMINATION
DUESTIONS BY HKS. GURA:
0. Mr., Clark, what is scientifically accepted
variance on reliability?

5,

A, Typically we like to 100k at things around what's
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1 called the two sigma confidence level or the 25 percent
2 confidence level.
3 0. And you have testified thnat you have never seen
& anything done on the Lewis test; is that correct? 1In
5 terms of reiiance?
5 Al That's correct. I've read the literature that's
7 publiisned with the SERI that we use, but I don’t pelieve
3 they include a statistical analysis on it.
.y
5 0. To your knowledge is there an analysis of the
10 reliability of it?
11 a, The way I look at it, these are generalily
12 accented technigues for this type of analysis.
i 13 3. 2oes envivoenment have any effect on what blood

14 group you are?

15 A, Ho .

16 8. Where does vour blood group come Lrom? Where is
17 it determined?

18 A, Your blocd group is genetically determined., If
19 you know what your mother's blood group and your father's
20 bilood group is, then you can determine what your blood

2% group is.

22 o, S0, it wouldn't really make a difference wnether
23 vou were in California or Alagka or Hew Jersey?

24 A Ho. It should not.

25 Q. dow many times were tests run on these sampies?
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1 ) A Which tests?
2 Q. In terms of grouping the bilood and the enzymes.
3 AL Heii, dififerent samples were run at least once.
4 The blood wag grouped at least twice.
5 0. And wag that by you?
) A, Yes. That was by wme and another serologist in
7 the lab, Donna Stanlev.
2 2. And were those tests that were zun, did each tinme
9 they were run comne bac% wita the same f@$ult3?.
i6 A, Yes, they did.
13 3. Based on your analysis of the samples and the
12 vaginai swab that you received, what is your opinion as to
{‘ i3 whetner or not the suspect’s semen 1s possible to have
- 14 been in the wvaginal c¢avity of Helinda Leyendecker on thac
15 date?
15 A. The results of my analysis is that semen was
17 detected on the vaginal swabs 0f the victim. That the B
12 piood group substance and the PEM marker two minus
iz detected on tnese swabs are foreign to both the victim and
20 the husband and therefore could nave been contributed by
21 the semen donor. And the suspect can not be excluded as a
22 possgible contributor of that semen.
23 9. In fact, where does he fall in the possibility of
24 peing the donor?
25 A At the (w0 percent level.
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i Before I forget it, T want to offer Defendantis 3
§ .....
. 2 and Defendant's 2, the time chart.
3 BS. GURA: All right.
4 THE COURT: You want to offer Defendant'ig ~-
5 MR. BRITTAIN: Yes, Sitr.

[
=3
o
)
3
o}

QURT: -~ Zzhibit 37

7 MR. BRITTAIN: 2 and 3.
3 THE COURT: 2 and 3.

(]
[
PN
[65]
&

GURA: Your Honor, the State would object

10 to Defendant’s Bxhibic Ho. 3 in as much as the testimony
11 wag that thig 1is not evidence in terms of the numbers that
1z were placed up here, Zspecially the 90 percent and the 55

{f 13 percent.
14 MR. BRITTAIN: Those are hypotneticals which
15 i'm allowed to use in Cross examination.
14 THE COURT: Which is 1t, Defendant’s Bzhibit

¥
sd

3?

fand
[ae}

MR. BRITTATH: Yes, it 1s.

1% THE COURT: It will be admitted into

20 avidence.

21

22 {(Defendant’s SExhibit Ho. 3 was admitted.)

23

24 MR. BRITTFAIN: and 2 is the time chart.
25 TaR LOURT: 2 i3 what?
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1 MR, BRITTAIN: The time chart where the
2 officer ~--

3 THE COURT: A1l rigat. Do yvou have any
4 objection?

5 M5, GURA:; do, sir.

) THE COURT: It will be admitted into

7 evidence.

N
1

3] (Defendant’s 3xhibit ¥o. 2 was admitted.)

ig

i1 MR, BRITTAIN: At this time we call #Hs.
1z Saiazary Lo tae stand.

{7_ 13 THE COURT: Yere vou swoin?
14 M5, SALAZAR: Yes, sir.
i5 IR, BRITTAIU: She's been under the Rule.
is THE COURT: 1If you'll talk about the
17 microphone 80 the jury can anear.

i3

13
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