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. Harry Malugani - Direct v _ 21

A.

A.

~That basically sumé.it up. I can't recall right offhand
'what else he had said.

"Lowery and again Investigator Johnson read the Miranda

Then we aékeé Mr. Lowery again,vagain it was a pause.
Asked him thén what did you do. Mr. Lowery stated that
he theh jumped up, threw the knife down inside the resi-
dence and then left the_résidence.

pid he groceéd to tell you more'aboﬁt.what happened or

does that sum it up?

What happened after he told you?

I'm sorry. )

What happened after he'rélated thié‘informétion to you?
Took quite a while to get the information due to the fact
that every time he'd say semething Qe'd have to ask him,

then what did you do. It wasn't just throw out. Every

time he'd make a comment he would stop énd we would ask.him,

then what did you do. Mr. Lowery then stated he would
like to take a break which we said fine, 10, 15, 20
minutes so halthought gbcut 15 minutés. I thenh went and
got Mr. Lowery a cup of coffee. He set in a room by him<
self ahd there was myself or Inveétigator Johnson was not

with him and about 15 minutes later we came back to Mr.

warning to Mr. Lowery and asked Mr. Lowery if he would pyt
in writing form what he had told us, if he would make a

written statement to us. Mr. Lowery then stated that he
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Harry Malugani - Direct 22

~ did not wish to talk to us anymore, that he did wish an

attorney at that time.
Did you continue to talk with him after that?

No, sir.

Up until that paint»hadvhe ever been placed under arrest -

by you?

Ne, sir. He had not been placed under arrest. As a matt

of fact, each time he wﬁé advised of his rights he was td
that he was nbt under arrest, that he did not have to
talk to us. |
During the course of the questioning, did you,.&t any
time, suggest to him what the propef ansvwer would be?
In other words, did you ever say to him, "Did y§u rape
the lady?"

MR. VOGEL: ObﬁeCt as this being leading.

THE COURT: It is leading. Sustained.
(By Mr. Caffey) At any time did you ever suggest to him
what the proper answer should be? B
No, sir, I dgd*not. The iny,time that a pcssiblé’sug»
gestion is whén I thought that the screen was cut and
not torn. I did ask him if he‘did not cut the screen.
That was the oniy time. Every other time he'd answer a
question or make a statement and then we'd ask him, tﬁen
what did you do. At no time did anybody ask him a specif

question. We just asked him, then what 4id you do.

er

14

ie -



- FORM 2094

PENGAD CO., BAYONNE, N.J. 07002

10

11

S 12

13

14

.15

16

17

18

19

20

21

22

23

- 24

25

Harry Malugani - Direct, Cross 23

Q.

Q.

BY

 of fact, before the afternoon interview started I asked

MR. VOGEL:

Did anybody make any threats or promises to him to induce
his giving a statemant? . |

No, sir, they did not;g Ho promises at all. As a matter

R#.'Lowery if he would like to get éomethiﬁg;go'éat,or a
cup of coffee or sgmgthing and he étated éhat.—w to me
that he would'liké”tc Qet it over wifh; He did not wish
to get anything to. eat at that time. : |
At any time during. the ‘time that he was being questianed
was he ever placed,in,handcuffs or anything like that,
any kind of restraints? . o

I don't :ecall Mr. Lowery everAhaving handcuffs on him.
When he was placed under arrest he was in the interview
room and we walkedadiréctly to the jail and hé.did not
have handcuffs on him at all.

Before he gave tha“statEment to you, at any time, did he
have handcuffs on?

No, sir, not at any time.

MR. CAFFEY: I,haVe no other questions at this timq.,fij

CROSS EXAMINATION

Officer Malugani, my name is Lawrence Vogel and I'm the
attorney for the defendant, Eddie Lowery and 1'd like to
ask you a few questiona if I could. What_waSvthe reason

that you orvqgficér~3chnson called Eddie's house on'July
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Harry Malugani - Cross ' 24

}We dia not call his ‘home. We'want'to his residence.

: And who was present whan you went to the residence?

want there? -

department to talk to me which he agreed to.

Yes, sir.

i

27th? You stated that there was a call made to his home

at.aém@time-that day, I'beliaye.

Myself and Investigator Johnaon.

Who was present at Eddie Lewery 8 residenee when you

There was Edaie; Eddie was theréland there was,ohe othex
gentleman; I canPt;recai1 his name right offhan§ at the
initial-cantact.

bid ~- then at that.time you're saying that you picked -
Eddie up right then when you went to find him?

Yes, I asked Mr. Lawéry.if he would come intoc the police

That would have been on July 27th, is that right?

Yes, sir.

About what time do you remember that beian

That would had to-havelﬁeah around -~ I read him his righ
I believe it was 4:30 in the aftetnoon.so we had to pick
him up 4:25 or so in the afternoon, enough_time to drive
over to the policé dépértment,from Ogden.

You picked him up in Ogden, is that righ&?

When YOu first picked Bddie up at his home, did you.

indicate to him the reason why you wanted to talk with

ts.
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him?

Yes, sir, I did. I advised ﬁim that I'd like t§ talk to
him fegarding an accident that he was involved in and I
did not tell him the specific incident. I did tell him
there w@s an.earlie#_incident just prior tg'the accident
that I'd 1ike-to disduSs'alao. 1 did not say what this
other incident was.

Let's,nbt'talk then about what you -~ the reason you
stated to him that you wanted to talk to him, but, what
was, in fact, the'raason that you wanted to talk to him?
I wanted to talk to him to see what his activities were
just prior tb the accident due to the accident occurred
just a few minutes after thé rape was reported to us.
How‘do,ydu know that?

With our complaint sheets and the accident reports and |
the time that the officers were notified of the accident
and arrived -~ I mean, the accident and the rape.

So then, at the time you pickedﬂup Eddie on July 27th
then, at that point anyway, you really didn't have probal
cause to arrest him, is that right?

That is correct, sir. He was not arrested.

Did you advise him that he was not arrested?

Yes, sir, we.did aﬁvisevhim. ~In fact, he asked ﬁs if

he was under arrest and we told him that he was not undel

arrest and when we was finished with the interview we woi

nle

31d
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< "take him home which we did.

" Did he éver request that he wanted to go home before you

‘That is correct, yes, sir.

‘And you stated then that he signed a waiver of-rights

AWhich the prosecutor -- plaintiff's exhibit #17

took him home? ,

ﬁc, gir, he did nﬁt;'

We”re talking, still talking abcut July 27.

July 27th, yes. |

So then, other than the fact or what you' re stating that

Eddie allegedly wasg involved in an accident shortly afteri'

this alleged rape occurred, that was the primary reason,._hJ

at that point, anyway, ‘that you wanted to talk to the
defendant?
That is correct, ves, sir.

I believe you stated on direct testimony that after you

-and Investigator_Johnson.piéked up Eddie Lowery that day,

July 27th, and you transported him back over to the Riley

County Police Department?

form?

This is correct, vyes.

Yes, sir.
And what time is that? Does it indicate on there on
time?

I believe it was 4:30 in the afternoon, on 7~27~81. “Yes,|
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it‘was 4:30 in the afternoon he was read his rights and
at 4:32 he signed it.

‘Who was present then after the waiver of rights was sigan
by the defendant in reference to any questloning that you
1ndicated you daigz?.

During the interview?

Yes. _

Myself and Investigator Johnson and Mr. Lowery.

And where did that take place? |

At the interview room, administration side of the Riley
County Police Department.,

Howllong did that questioning take place?

Questioned Mr. Lowery approximately hour and 40 minutes
and then we went back to dgden aﬁd conducted search.
Still back in that hour and 40 minutes ﬁhat you questioried
him, did you do most of the gquestioning or did'officer
Johnson? | ' ‘

I don't believe aither‘one of us did most of them.

You both. guestioned him?

We both asked Mr. Lowery sgome questiéns.

During this questioning «- now we're stillltalking about
July 27th, duringvthat questioning after he signed the
Miranda warning, did he ever request an attorney? -

No, sir, he did not.

How would you describe your questioning to him as far as
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A.

‘occurred after 3:30 in the morning and then we told him

reflection in your voice or your demeanor towards asking
him these questions? |

I would say it was calm, about the way it is now. We had
no point to be any ptké:,reasdnAat that time.

You didn't indicagefto asking questions that night, we
know vou did it, aémit'doing it? |

No, sir. That evening we did not know he did it.

You never indicated to him that night then? |

We told him that there was an incident occurred when he
was talking to us about the accident he advised us that it
occurred shortly after 12:00 o'clock and that he left hig
trailer and went and got -- hit a parked car and we told

him that we knew that cannot be so because the accident

that we believed that he could be responsible for the
rape and burglary up.-on Elm Street.

You didn't make any Bﬁatements that yvou've got 10 vears
on the force éﬁd_youfre going to prove he raped that
woman if it takes 10 years to prove it?‘

I'm sorry, I didn't understand the question.

Did you make any sort of statement such as, I have 10 yedrs

on the force and if it takes all of my 10 vears I'm going
to prove that you.gapedfthﬁt ol' lady, anything like thay?
I 4id not. ‘ | |
Wé;;e,talking about the first hight.
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Q.

‘"I told him when we started talking to him. I read him hi

that he was not under arrest and all we was goihg to do

" And did he cooperate with you as far as the search warran

Yes. .

or so that morning?

I'm talking about the first night.

You stated that when, sometime prior to him -- prior to
your guestioningvhim-you indicated to him that he was
not under arrest? | |

This is correct. |

Okay. Did you indicate that‘once during this time period

rights. ﬁe.theh asked me if he was.under arrest and I
éaid,_"Nd, you are not under érrést.?

Who was preéent when he,asked youvthat?

Investigator Johnson_and then again after the interview
was concluded and We started to go to Ogden he again

asked if he was under arrest and I again told him no,

at this time. He had signed a voluntary waiver of search

warranting search of his vehicle and his residence.

is concerned?
Yes, sir, he read it and consented to it and signed it.
All right;” How, let's_switchbover to the next day, July

the 28th. That would have been on a Tuesday?

I believe yourstated on direct examination that he called|

the Riley County Police Department, I don't know, 8:30

s

A :
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Q.

And indicated he didn't have transportation to get over

come over and-pickvyou up and he agsked me if I would and

I told him I'd be over as soon as I could to drive from

Around 8:30, 8:35. I'm not sure of the exact time.

to the police depaftment?

That's correct.

So then it's‘my undérstanding than you and Investigator
Johnson ~ -~

No, sir.

Excuse me.

I went over to Ogden to pick him up. InveStigator.Johnsaﬁ ij
did not go.with.me. | -
Okay.

Before I did I told Mr. Lowery if you want me to I can

Manhattan. Drove over to Ogden, picked him up and direatly“':
back to the police department. ) |
When you picked up Eddie'Lowery, did'yog advise him at
that time when he was under arrest? | |

No, sir, did not tell him he was under arrest at all.
You didn'ﬁ tell him he Qas or wasn't, you just picked
him up?

I don't believe I told him one way or the other at that
time, no.

After you picked him up in Ogden at his home, then you
took him back to the police station, is ﬁhat right?
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A‘
Q.

A,

Q.

Q.

Q.

Q.

This is correct, ves.

Then what happened?

After we got té the police department I again fead Mr.
Lowery the Miranda and he stated that he does désire to
talk to.ué-again-and again I haﬁ_him read, initial and sigﬁ;m
the Miranda rights and also'the waiver of rights'form.~ |
And when was that signed? |

At 8:51 in the morning on 7-28 of 'Sl1.

Then did you and Investigator Johnson questidn.him then
after he signed the Miranda?

At that time, no, sir, advised Sergeant Raynor he was
primarily there and he agreed to come in for the polygraph
that evening before. This is why he was coming ovef io
Manhattan.on the 28th.

You didn't interview him at all prior to - -

That morning -~ ~

Let me finish the question first, I'm sorry. You didn't
guestion him at ail in one of the interview roomé prior
te him talking with Officer Rayvnor?

I did not. I don't recall Investigator Johnsén talking
to him. I d4id not; I -~ all I did that morning was read :
him the Miranda rights.

Do you know if Eddie ate hreakfast;ﬁhat morning at all?
I have no idea, sir.

You didn't make any inguiry about that?
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A'

A‘

Q-

Qo

Al

- And again, what is vour recollection of the time period

No, sir, I did not. ‘

Do you recall if there were.any:new leads or anything in
this alleged rape case betweeh the 27th df July when you
questloned nim that afternoon and early evanlng and then
tiie next mqrnlng when you picked him up? Are there any
more leads that might have made you feel that possibly
Eddie Lowery was the individual that commitﬁeé those
crimes?

Hot any new leads from the night that we dropped him off

in Ogden and the next morning when we picked him up.

That's all I need to know for now. So, you mersly wanted

to gquestion him some more and have a polygraph administen

This is correct, ves.

then after he signed the Miranda warning on the 28th of
July, the tirme period that lapsed when Officer Ravnor.
talked with him from when to when? |

I beiieveLSergeaqt Raynor started ﬁhe polygraph around
9:35, 2:490 in the morning, somewhere around that time
zone. | |

And it lasted untii approximately when?

I believe around 12:30, 12:40.

After the polygraph-was completed, what happened?

After the polygraph was,completed, again Sergeant Raynor
advised that he felt tﬁere was deception in Mr.’waery's

~- T L TR O B e LT o

ed?v
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.

with his questioning, right?

Yes.

"We're talking about the 28th now,

answers. Talked to Sergeant Raynor for 10, 15 minutes
maybe and then myself and Invesfigator Johnson again

interviewed Mr. Lowery.

At':the point that you state that Officer Raynor was through

Up to that point had he been arrested as yet?
No, sir, he had not been arrested.

And why is that?

We did not have probable cause to arrest him at that time.

During this entire guestioning not only on the 27th of
July but also during the entire period on the 28th of
July, was Eddie Lowery ever . left alone where he wasn't

locked in?

Yes, sir, he was. He was left alone from the time - frgm

thé time that I interviewed him or, excuse me, read him

his rights.

On the 28th at 8:51 in the morning to the time Sergeant .
Raynor started:the polygraphbtest. He was left alone.
He was not locked in or anything else. ‘

Where is that? |

This ig in the interview room on the administration side
of the police department. He was again left alcné in the

interview room on the administration side the time Sergea

nt
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s Raynor concluded his polygraph test till nyself and In-

vestigator Johnson started inﬁérviewing him again which
waé approximately 15 minutes after the polygraph test
was ove:v.'.-‘~
Either just prior ot just after the polygraﬁh test was
giveh hy.offieer Rayhor, did Eddie ask for a 1&&?&??

No, sir, he did nétg

If he had, what would you have done?

If he had asked for an attorney we would have had to
conclude the interview and contaéted an attorhéy. Could
not have talked to him any further. |

I believe on direct examination you stated that on July

the 28th thén after the polygraph was taken then you and

- Officer Johnson started questioning him again, is that

correct?

And then after a certain periocd of time then he made
certain admissions?

This is correct;_yés.

Is that right?

Yes. ‘ | |
And you also stated that the way those admissions were
given that you ﬁould simply ask, then what happened,
then what happened, then what happened?

This is correct, yes. |

You're stating then that You never would say, didn't you
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A,

it. He did not cut it.

| And after the polygraph was given and you and Officer

‘Would you describe your demeanor or Mr. Johnson's during

‘with you,
-You didn't shout or - -

) No, sir, there was no shouting then.

do such and such ané he would merely reply a yes or no?:
No, sir. We dia not ever at any»time ask him if he did
any»specific.thing except thht»bﬁe time I did ask him if
he did not cut the screen which.he replied that he rippe?

Johnson began quastioning the defendant again, at any
time during that questioning prior to the defendant making
certain admisaions, didthe: ever ask ﬁorian“attorneY?

No, sir, he did not.

the interview that took place after Officer Raynor com—
pleted the polygraph and through the time period that the
defendant made admissions?

Again, like I said e#iiier, we were calm. I can't see

any differenca in then and right now to be quite honest

Ho threats?

No threats whatsoever, When Mr. Lowery started to tell
us about driviné'around,_I dén't»recall either one of
us ever raising our voice. We would ask him, then what
did you do. | |

Did.you ever ask the defendant, we know you aid it, why
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A.

don't you admit it, and if so, when would you have said

| on the 27th until the search warrant was 31gned, we have a

- kept there this 1oﬁg before he was finally arrested?

~ happened. He would make a comment and then stop.

something like that?
Never. I never asked him that. I don't recall Investi-s
gator Johnsonlﬁeiiing'him that, I don't know if he did or' 
not. I don't recall. | |

Whj was it necessary to keep Eddie at the police station

approximately from the way the Miranda warhing-was signed

time frame there which computes, I believe, about two and-.
a-half, three hours that fixst day and then the second day
we're talking about picking Eddie up about 8:30 and I
believe he was arre#tgd sometime around 4:00 or 4:30 that

afternoon £inaily.’rﬁhy,.what,wgs the reason why he was

On the 28th?

Yes. .

Thespoiygraph took most of the morning. Sergeant R&ynor
would have to tell you about polygraphs, I can't, The
polygraph took until approximately 12:30, 12:40 in the
afternqon.

Right.

And then what took the rest of the time is like I stated

before, is Mr. Lowery did not just verbatim tell us what

But we're talking about from roughly 12:40, 12:45 when

P A T Tt IR
TN Y ALl
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A,

Q.

Q.

argumentative. He may state what occurred, what happened.

Q.

tell us.

0fficer Rayner cdmpleted'his examination until 4:30 in

the afternoon When he was finally arrested. We're talkingﬁ -

about over four hours after the polygraph was completed
that he was still being questioned.

He was questioned approximately threa, three and«a-half
hours of that time. WE would stop and get him some coffeei.f
throughout the interview. -
Did you ever offer tc feed him?

I offered, I asked Mr. Lowery personally if he wanted
something to eat or some coffee at that time<and he statﬁd» .
no, that he wanted to get this over with,.let's just
continue on. _. »

If he stated he wanted to get it over with, why did it
take'tﬁrea or four hours to get the tesﬁimony out of hin
that vou wanted?

I don't know why, sir. I can't answer why he would not

I mean if he's saying to you, no, I don't want to eat.

Let's get this thing over with, it wouldn' t -~ it would
have only taken a few minutes then if he really wanted to
get;it over with.

e,

—y—

MR. CAFFEY: Objection. This is being argumentatiy
THE COURT: I believe youﬁfe-bdrdering on being

(By Mr. Vogel) What time then, did you actually érrest
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A,

~ And then after that break was over, I believe you testifi

him in the sequence of events that‘océurred on Jnly 287
He was arrested, I believe around 4:20, 4:30 in the
afterncon on 7-28 of '81. ->

And was that before or after he made certain admissions
to you?

This was after he had mhde thé'#dmissions_fo us.

Did you feel that you had prcbhable cause to havevarrested'j

him before he had @ade those admissions?

Before he had madawthe'admissions I'd say we did not have <

probable cause to make the arrest,
Then he made these or al admiséions. Then I believe you
testified he took a 10 or 15 minute break, is that right?

That's corregt;

that you asked if he would write a statement down.
After the 15 minute break beelieve it wae Investigator
Johnson and I went back in the Xoom. Investlgator
Johnson again read-Mr. Lowery the Miranda tightsvand he
at that time statedithat he did not wish to talk to us
any more or write anythlng out, that he di& wish an

attorney and so we cancluded that interview.

And your testimony is that that was the first time durlnq,

the entire questioning either on the 27th or the 28th
that Eddie Lowery requested an attorney?

As far as I know it is, yes.

ed-'
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Q'

A,

| stated that he actually signed waiver of rights and we

. You've also stated that'on certain occasions either on

they should also read, initial and sign the Miranda righ

Could you tell us what,veithex what your practice is or
the recommended practice here at Riley County Pal;ce
Department in reference to these waiver of rights? Let

me explain allittle fufthar. A couple of times here you

have those and they are in evidence today,.is that correg

That is carrect, yaa, sir,

the 27th or 28th of July that eithar you or Officer Johnﬁqﬁf

verbally went through these rights, is that right?
That's correct, yes.

Is that normal practice or is it normal practice to have

them sign each time you go through rights, Miranda warnin

There is no set policy on having them sign it., I believe
and I do not know why Investigator Johnson did not do it,

I believe that whenever you read somebody the Miranda rig

and waiver if they desire to talk to us. I cannot answey

to you why Investigabor Johnson did not have him read and

sign the Miranda-rights when he did that.

Is there any eertaih procedure you'’re insttucted on as
an investigator on thefﬁiranda,rights, whether they be
signed or not? Did you have_gng(traiﬁing?

No, sir, there is no seﬁvpoliaygon the Miranda rights and

waiver,

;ﬁ?k”

g?.

rht,.v
ms'
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Q. It can either be read orally_or you“canxaak ifS they 'rec
‘willing to sign a waiver? | |

A. TNormally, ves. I'm sorry, youlcan either'raad them or
have them read and sign the waiver. ﬁormally,'as I stat
you do have them read and sign the Miranda waiver. If th
desire to talk to yau. |

Q. When you're talking to someone for an extended period of

d,
ey .

tima through interviews and polygraph tests and that sortf o

of thing w— I'm talking about you specifically -- would {

be your normal praqtieerto go ahead and have another Miranda

warning waiver signed or not?

MR. CAFFEY: ' Your Honor, I'm goihg to have to objed

t

about what the normal practice is or what the practice of the

police department is. I don't think that's what s relevant
here. It's what actually happened and whether or not that
fits within the law is what is really relevant.

| THE COURT: Yes. I'm inclined to agree with that.

What occurred in this instance, I think within reasonable

1imitations it would be apgropriate to allow inquiry about

normal procedures to see 1f they wgre substantially deviated
from and for what reason hﬁt’l’beliéve that it's pretty well
been coveréd here. |

MR. VOGEL: Okay; I hav@gno other questions, Your
Honor, /7

THE COURT: Thank ‘you. Do you have any re-direct?
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—Allen Raynor -~ Direct 41

MR. CAFFEY: I don't believe so, Your Honor
- THE COURT‘ Thank yeu, Officer, you may step down.

Call your ‘next witness.'

(State s Exhibit $3 was marked fer
identification )

ALLEN,RAYNOR,’

called»as a witneSs-ihfbéhalf of the State, being of .
legal age and having been first duly sworn, tesﬁified

as follows.

DIRECT EXAMINATION

BY MR. CAFFEY:

Would fou state your name'fdr}the Court, please?"

Allen Raynor. - o |

ByIWhom are you empléYe&? ;

Riley County Police Debartment.

What is your position at the‘Riley County Police Depart-
ment? |

I'm Sergeant supervisor records communication slash poly-
graph examiner. o |

You have.more than one job?

I wéar mahy hats.

Do you know the defendant in this case, Eddie James
Lowery? '

Yes, I do.

Is he present in the courtroom?
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- Yes, he is.

"I was introduced by one of the;investigatots and then I

~ escorted him over to thé'examination room.

Would you identifyihim;»please?

The man in the blue shlrt at defendant table.

Did you have occaaion to maat'with Mr Lcwery on July
28th of this year.

Yes, I did. |

What was'ﬁhe purpbsé? 

To administer a palygraﬁh examikation.

And where was that polygraph examination to be administeﬂe&§ 
At the Riley County Pclice Department.‘ - 5 |
Where was Mr. Lowery when you first saw him?

In the business office in—thé police department.

And what did he do when you saw him there?

Okay and is that in a different building?
It's in the adjoiniﬁg -~ the examination took place at th%
basemeﬁt of the jéil.' | v |
Is that in a confinemant portion of the jail?
No, it's «- actually it's the juvenile detention facility|
recreation room.

And before you conducted this examination did you speak
with Mr. Lowery about his righés to take the examination
or to refuse to take_it?

¥es, I did. I had him read, initial and sign a waiver
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or anything of.thaﬁ'nature.’ It's a prepared form which

And it also has the initials E.’L. D6 you know the side

not holding the police department or myself reéponsible
and in fact the statement saying that he was taking it

freely and willfully without coercion or threat or promi e

also has a waiver of Miranda rights attached.

I'll show you what's been marked as State '8 Exhibit
number 3, can you identify that document?

Yes, I can.

What is it? v _

That is the origih&lfdéta anadlysis sheet wﬁich has the
waiver and the right'waiver that-I just spoke of..
And it appears to have the signaturé here of Eddie .J.
Lowéry, is that correct? #

That's correct.

And who signéd-th&t?

Eddie J. Lowery.

by those numbers,.wheipﬁﬁ those initials there?
Eddie Lowery did.

And it also appears to have the signature of Allen Raynor,l
who put that there?
I didg.

There are other blocks on the side and on the bottom, who
filled out those? | “

I filled those out upoanuestioning Mr. Lowery. It's in-
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That is to say, if there was a polygraph given even though the

. on very, very'thin ice there in regard to inferences of ad-

Allen R&yﬁor - Direct 44

formation pertinent to the exaﬁinee.

MR. VOGEL: - Your Honor, on that it does mention .
polygraph in here. I don't have any objection for this
hearing as far as him performing the polygraph and all but
as far as the time of trial I would probably object to it
because polygraph is mentioned

THE COURT: Why don t we talk about it now that

we're in this Jackson v. Denno hearing and certalnly we' re’

going to have to.wait-till~the results of this hearing are
disposed of concerning this suppression. Inythe event that
the admissions are suppressed then there would be no need for
reference anyway to this. In the event that the motion to
suppress was overruled and the admissions were allowed then
it likewise strikes the Court that there would be ﬁo need for
any reference whatsoever to the polvgraph. Now, the cases
are fairly-clear and I think‘it's_iﬁportant not to interject

that because it would definitely be argued to be prejudicial.
ultimate results were not exposed. I think we're treading

missions or inferences that he did not in fact successfu11y
complete the polygraph test so I wbuld just say at'this point]
in time and the jury is not here, that either way, I think
there should be no reference whatsoever to the polygraph. 14

fact, I can put my hand on a case or two where in fact a
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~becomes a question, is it so prejudicial to the State that

if you left a gap there and the jury was wondeﬁing why did

reference was made and I believe the Court held that was
ervor so indeed there would be strqng-prejudiCialfinferencea
in regard to that so just to cover that point i’would give
counsel an opportnnityvto respond to this point-at this time.

| MR. C&FFEY:-.XouEJHonor( the only problem that I
have with it iz that ﬁéfre going to have a gaéshere'that's
going-to be unexplained and the problem that also comes about
there is that lingerlng queations that a jury mlght have,
what happened during that tims and so forth and I suppose it
might be possible that that could be filled in by the state-
ment that Allen Raynor spcke with the defendant but not the
content of the conversation.

THE COURT: I think it should be handled -- again, |

either way, I beliave it's very, very precarious. Again it

you hold this man and so on, would that be préiudicial to the;if”

State or the defendant that it would far outweighvthat not
to be mentioned and so I feel that there is an appfoptiate
way to get awound this in regard to that he was there and thqﬁézf
was further discussions aﬁd let it go at this. Mr. Vogel.

MR. VOGEL: Yes, Your Honor, T would agree. I

 have no. oﬁjections. I would hope also he wouldn't say he was =

a polygraph exaniner at the ‘trial if he testifies but in

addition, Your Honor, I would have no objection if he testi-
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fies and guestions merely»be askea,.did You question the
defendant and not go into any detail or the fact that it was
a polygraph but in fact that officer Raynor did question
him for approximately th:ea hours._ I ‘would have no objection -
to that, of course. | R |

MR. .CAFFEY:  It wmuld ba very difficult, I thlnk,
for us to use this form since it uses pclygraph unless we
were to mask that.

—THE COURTz ‘I think that aspect of it really isn't
in contention. The bottom line is these contentxons and we
know the polygraph isn' L admlssible so that really isn £
relevant anyway. I do“thlnk that we have a problem here that]
needs to be ironed out in order to be fair to the State and
the‘defendant in regard té.fhe ﬁiMe this poiygraph'was given
and it just seems to me possibly the parties could agree upon

the fact that scmething that would be acceptable to both

gides in regard to- explaining that time period and not giving o

undue weight to that ta the jury one. way or the other., 1It! 8
an area that you need to thlnk about and hopefully that could
be discussed prior to trial and some explanation could be

made to the jury or at least by the testimony that there was

some time there ;hat'he was there'and without a whole lot of

further comment. How ebviously you say he was interrogated
by him for three hours then the jary might say, well, that

sounds unreasonable to me. vagpgg; why he was intetﬁagatin7 T
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you have any objection to. that for purposes of this hearlng.

properly~mﬁst be dispoSed*of nOW.i For purposes of this

Q. And why did it take thét long, why does this pracess tak%f"

Allen Rayndr - Direct . ' 47

him. However, the bottoh line is the admissibility of that
and that's going to be determined here today so I really don'tv
think that that aspact of it would be prejudicial for the
State. Thank you. ‘ _ |

MR} CAFFﬂrsl_Youfaﬁonot;;ﬁe offer Stéte's Exhibit
3.

'-THE COURT: Wéll,”fof purposes of this heating'do

MR. VOGEL: Not for. this hearing, Your Honor. For
the trial I would. |

‘THE CGURT-- These particular exhibits will be gone
throuqh again an& proffereé again anyway at the time of

trial. It's just a questlon of the suppression should and

hearing only State's #3 will be admxtted

Q. (By Mr. Caffey) Do you recall what time it’wasvthat you
took the defendant down to thls room and started talking
with him? |

A. Approximately:ﬁ}és. .

Q. And how long did i£ takg yoﬁvﬁb.conduct the ?olyéraph
examination itself? o

A. Until shortly after 11:30.

that long?

A. There are three phases to a polygraph. There's a preuteﬁ§; i
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this along. Let's just ZOORm past the polygranh and get. into
what s appropriate here.

AQ.

.(By,Mr; Caffey) Okay. At any rate it took vou until abuﬁﬁi
11:30 or so to complete the polygraph?
- That's correct. |

After the polygraph was completed, what did you do?

~ Shortly after 12:30.

phase and -an in—test phaSe and a post~test and the pre-
test, of course, you have the fllling out of the waiver
and . the gathering of the information, you know, itself

It's just height, weight, phyasical condltion and 1t'

a form and then I have a discussion with the etaminee

to determine his mental and physical fltness to ‘take a

polygraph examination of which a 1arge number of people
do nat qualify.

THE COURT: .ExcﬁSe me. I just want to try to move

T informed Mr., Lowery of'the results and I'asked hin to
explain‘it and theh went into an interrogatibn and attemptéé:
to get him to tell me what T geiieved to be the truth. N
And did he make any kihd}of admissions to you at that tiTe? -
No, he did not. | .
And then what happened? First of all, how long did this
take?

About another hQur,

S0, it was about 12:30 or so?
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Then what happened?

‘I then took him back over tofInvestigator Johnson and

Mdlugani and inforﬁed them gf“my'opinion of the results
and thétywas'the last I saw offhim. |

At any time during the eonversatlon with you and the
Laklng of this test éld Mr. Lowery ever 1ndicate ‘that he

dl& ‘not want to contlnue or that he wanted to have an

3attorney preaent°,:

No, he didn't.

Did you do anythlng to - force him to take this test == to

:uoerce ‘him to take the test?

No, I dld not. As a matter of fact you cannot force

u any0ne to take a polygraph examlnatLOn. It requlres

cooperation on ‘the part of the examinee’
MR, CAFFEY-- I have no further questions.

CROSS EXAMINATION

BY MR. VOGEL:

Q.

Just a couple of dﬁesti@ns. I believe you stated, dig

_Yyou not, On‘direct?examinatibn that the defendant did

not ask for an attorney éither before the test ¢r after
the test was given.whilahhe-was in your presencé?
That's correct. |

How would you describevthe'ﬁefendant's compoSure s0 to

speak Jjust before or during and after the test while he ﬁ g}*”

with you?
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Q.

Well, I'm sure you re aware it's a little. dlf‘icult to

' tell no+ nav1ng known hin prlor to the . examlnatlon noxr

havxng much dealing with him since Lhen but I found him
a-llttle apgrehen31ve,«perhaps.scared and_probably.even
a lxttle slightly confused I mean'just kind of:.awed
at. the whole- tnlng —— unsure of what was happening which

ia.Lyplcal of anyone_taﬂing a-polygraph-examinatxon but

nothing morxe than that. You know, he was at the police

-denartnent and I'm sure he was just. unsure of what wasg

going to happen. next.

Did you, Officer Raynor, I believe you stated that you
did after.ihe test waé completed, . you questioned himlfor
approximately anothexr hour, ié that right?

That's correct, |

Did you_ask.any'quastidns indicating that you mighﬁ as
well admit_it or.anything like that?

Yes, I d4did. -

And what would he respond to that?

His résponses were in agreement with me that the instru-

ment my charts indicated - -

I'm not asking about the chaggs, I'm just simply asking

you, you might as well admit it, would he then admit it
or not?
He never did admit it. |

And then after you interviewed him for approximately an
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Douglas Johnson -~ Direct

A

hour then Offiéer Malugani“ana Cfficer Johmnson then took
hiﬁ and questioned'him'as'far»as you know?
Yes, as far as I Rnow.

'MR. VOGEL: &b’oﬁhér-qﬁéstions, Youf Honor .

THE COURT: Thank you, Officer.' You ‘may step down

Let's take a little: break here._

as follows: .

(Theréupén a’fécess was taken, after whi
therollowing proceedings were had:)

------

ﬁﬁ: 6§§§E§;, Call Doig':ohnson.,

DOUGLAS JQHNSOﬂ,

‘called as a witness in behalf of the Stakte, being of

-iegal age'and=having*baen first duly sworn,‘testified

DIRECT EXAMINATION

BY MR. CAFFEY:

.Q.

A.

Q.

"A.

Q.

State your name for the Court, please.

Douglas Johnson.

- Mr. Johnson, by whom are you employed?

The Riley County Police Department.

Were you g0 employéd'on the 27th day of July of this
year? o |

Ygs,:éir, I was.

Call.your attention to that day. Did you have cccasion

'to meet with the defendant, Eddie J. Lowery?

. Yes, .I did.
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A,

What brought about this meeting with Mr. Lowery?

Myself‘and In§estigatar Malugani were investiéating the
reported aggravated burglary aﬁd rape inci&ent”that oc~
curred in Ogden. We‘had discharéd'that”Mr; Loﬁery had

been involved in a traffic accident in the early morning

hours ‘Sunday morning and we contacted him in Ogden and
requested that he come to the'police department tq’hava % o

-.chat with us.

And what happened whén you gdt to Ogdeh ﬁo'talk‘with him
about this?

When we got to Ogden?

Yes.

We ﬁound him at his trailer and transported him back to

' the Riley County Police Department in Manhattan.

Was there a conversation with him prior to his being trai
ported back?

We had informed him that we were aware of the traffic

accident and there was another incident that occurred tth

evening and we wanted to talk to him about and he agreed
to come with us.

At that time was he placed under arrest? -

No, sir, he was not.

When he was transported ﬁas hg'in>any kind of restraints]
No, he was not.

And where was he placed when he was taken back to the

8-

-
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A
Q.

A,

i

Riley County Police Department?
Where in the building?
Yes,

In the interview room ln the aaministratzon bulldlng at

‘the pcllce department, 600 Colorado.

Who else was there thh him?

“Just mysélf and Investigator Malugani and Mr 'Lowery.

I'll show you what's been marked as State s exhibit $#1.
Do you recognize what that is? |
Yes, sir, I do.
What is that?
That's the Miranda rights form that Mr. Loﬁery signed on

the 27th day of July.

" And that's signed:as witnessed_by Investigator Malugani,

you didn't sign it?

No, sir, I didn't.

Were you present when it was signed?

Yes, sir, I was. _' | |

At that time did Mr. Léwery'indicate whether or not he
understocd-what his rights were?

Yes, sir. |

And what was that occasion?

He 1nuicated that he understood his rights and agreed to
talk w;th us.

At that time was hetnnder arrest?
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Q.

A,

Qc

A,

Q.

to

_under arrest?’

Yes, sir.

the question.

No, s3ir, he was not.

Has theré:anyfdiSCQSSion with ‘him about whether he was

Wo, we never told him he was under arrest or mentioned
arrest to him, .

Did a conversation then ensue?

And w1thout going into specifics of the conversation, wh?t

was the general nature of the conversation w1th hln?

We asked about his activmtles on that Saturday night and

Sunday morning, where he had been, what hé'd done leading

up to the time of the accident. We mentioned the other -
the case that we - .were investigating, asked him if he had

any knowledge of that. 3He indicated that he had no knowl

You specifically mentioned thouéh this aggravated burglatry

and rape incident?

Yes, we did. | ‘

And approximately how long diﬁ this interview wiﬁh him
last? | R

About two hours, I"believe,wti;l about 4:30 or so. We

took Mr. Lowery back home and executed a waiver of séarcg’

for his car and his trailer.

THE COURT: He responded to part of it, I guess.

edge.

MR. VOGEL: Your Honor, this really iSn't»responsive v
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Q.

Yes, we asked Mr. Léwery to come back the next morning £dq

“And at that time was he told that he had %o come or was

‘ MR, VOCEL: Yes.
(By_mr. Caffey) The time frame that you gave, are you
trying to explain what took place?‘
I'm trying tofexplain'hqw I.arrived at the two hours.
How did you arrive at tﬁe tﬁo hours then?
Weil, around 8:30 we éxaéutéd the righté waiver énd the
original rights were éiﬁned at around 1630;%trave; time -
between Ogden and back'apd pféparation to go. We couldn
have been any longer:tﬁan two hours in the interview. .
So it was two hours or less?.
T would say two hours.: - .
Andbthen.§ou'transp0rtéd him back to Ogdeh?
Yes, sir. . | |
Was he under arrest during that time?
He, he was not,.
And then did you, in fact, gégduct a search?
Investigatdr Malugani and mﬁééif searched Mf, Lowery's

vehicle and his trailer.

Was there any discussion about Mr., Lowery returning to tmef '

police departmentaat some other time?
the purpose of polygraph examination.

this a voluntary thihg?

It was strictly vclﬁntary.

bY
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o

And what was his indication?

He indicated that he wduld be giad-to come back and take
the polygraph. | - |

And what happened then ‘after he indicated £hat?'

We left him at his trailer on that evening at about 7:00
and returned to the pollce department.

Now, did he come in the next morning?

The next morning he called sometime after 8 00 o clock,
I helieve about 8.15, 8«20 and told Investigator‘Malugan
that he didn't have aﬁyvtransportation back over to the
police department and soblnvestigator Malugani went to
Ogden and picked Mf. Lowery up. |

And were you at the police department when Mr. Malugani

- and Mr. Lowery arrived then at the police department?

Yes, sir, I was.

ahd where did Mr. Loﬁery go after you brought him to the
poliée department at that time?

Again he was placed in tﬁé administration room at the
police;departmentg 

And this is on the 28th?

Yes, sir. |

What happened after he was placed in this interﬁiew room]
At somé time around 9:00 o'clock, just shortly bhefore
9:00'0’¢16ck Investigator Malugani again a&vised Mr._

Lowery of his righés under the Miranda warning and he




- FORM 20354

PENGAD CO., BAYONNE, N.,J. 07002

10

1

12

13

14

15
16
17
18
19

20

21

22

23

24

25

Douglas Johnson - Direct - 57

~on the 28th of July.

8o it would have been shortly before 9:00 o'clock?

At that time did Mr. Lowery give any indication that he

completed another rights waiver, our form and signed it.

I show you what's been marked as State's exhibit #2. Wil

you look at that and identify it?
Yes, sir. .
What i3 that?

That's a copy of the rights waiver that Mr. Lowery signed

Does that indicate the time?
0851 hours.v

Just shortly prior te it.
Were you present when his rights were faad to him that ti

Yes, s8ir, X was.

did not understand the rights?

No, sir, he indicated that he uhderstood the rights._
Did he give any indication of a desire to speak with an
attorney at that time? | o

No, sir.

Did he give any indication of desire to terminate the
interview at that time? |

No, sir.

Was he under Any kind éf physiéal rastraints such as
handcuffs or anything like that?

Nc, sir.

=

me?
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Q.

Yes, sir,

‘Investigator malugani and myself again requested Mr.

This was conducted in the interview room at the police

department?

And not in the jail?
No, sir.
What happened after he filled out this form?

Lowery to take the polygraph examination or Asked him
if he was still willing to do so and he indicated that
he was still willing and that essentially terminated my

conversation with ‘him until after the polygraph examination.

And where was the pclygraph,axamiﬁation conducted?
At the'jail building, at the Riley County Police Departm

And after it was condﬁcted what happened to the defendant?

Upon receiving the results: of the examination from 8erge§nt

Raynor, myself and Investigator Malugani began to questi:n

Mr. Lowery in the interview room at the police departmentﬁ

in the administration buildihg again.

And at that time was he under arrest?

No, sir, he was nct.

If he had said, I want to go, I want to tefminate this
interview, what weuldﬁhave happened?

He wculd have been able to leavs the police department.
The interview wculd ‘have stopped

Do you make any effort whatsoever te detain him there or
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12

Q.
A,
Q.

i

restrain him in any way?

No, sir, I did not.

Was he locked up?

No, sir, he was not.

So, there is no'16&k oh ihé door‘éf the inﬁerview room?
There is a Loak there. Thera is no key for the lock, it
never been 1oaked as fnr as I know

So, it wasn' t lacked on that day?

Certainly not. ‘ "_ _

What happened during the course of this interview with t}

defendant?

: Duringgﬁha intefview we,ad#ﬁéed Mr. Lowery again of what
we'd learned from-polyqraph examiner an&'continued to

' question him about his activitles that ~evening and where

he had been. He eventually qave us a verbal confession

to the fact that he was the one that committed the. burglary

and the rape.

During the course of that interview, did you at any time
make any threats or promises to him?

No, sir, I did not.-

Did you at any time tell him what to say?

No, I did not.

ﬁhat happened dfter haugéve youAtha verbal confession?
Mr. Lowery then asked to take a break to which we agreed

after he confessed. I.asked hlm to give me a written

ne

LR



- FORM 2094

PENGAD CO., BAYONNE, N.J. 07002

10
1
12
13

14

15

16

17

18

19

20

21

22

23

24

25

Douglas Johnson - Direct, Cross ~ 60

Q.

A

BY MR. VOGEL:

Qo

A.
Q.

. After the verbal confession.

statement to that effect. Pxiér, well, I asked him to

give me the writeen statement, we took a 15 minute break |

and got him a euap Qf coffee. I came back in and then
again advised.Mr.-LOWery of his rights under the Miranda

warning. He, at'ﬁﬁatﬁﬁdint,»for the purpose of the

statement»is-why-r-réaa?him his'rights. At that point h?ffﬁi

indicated that he wanted to speak with an attorney.

pid you question him any more after he said he wanted to
speak with an attornay? .

No. sir, I cannot.“ He'wﬁs placed undef arrest at that
And that was after he had already made a verbal confessm

to you?

Was he at any timg placed under arrest prior to the time
that he made the verbal confession to you?
No, sir.

MR. CAFFEY: I have no other questions.

CROSS EXAMINATION

Officer Johnson, about what time do you recall you picke
up -—- you and Officer Malugani picked_up Eddie on the 271
of July, would you-estimaﬁe?>

I'd say sometime around 4:66”6’clogk the 27th.

And at that ﬁime when you picked Eddie up, did either

h
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you or Officer Malugani, again I'm asking a éouple quest:

that are a little bit repetiﬁious. Did you or Officer

Malugani ask or mention to the defendant that he was_und

- arrest at all?

No, sir, we did not,

And ﬁheré was no warrant for his arrest at that time?

No, sir. | |

And again, what was the reason why fou pickéd-him up and

wanted té question him? |

We were investigating an aggravated burglary - rape
incident. We had observed through an accident report
filed by one of our patrol officers that Mr. Lowery had

been 1nv01vad in an accident during the'early morning
time and that's what lead us to Mr. Lowery.

And that was the only thing at least at that time that

lead you to want to question Eddze Lowery?

Yes, sir.

And I believe_yoﬁihave State'svexbibit %l‘up there some~

where, That's ﬁhe waiver of rights and that was signed

by Eddie #t the police department at what}time?

At about 1630 hours.

4:30 in the aftérnoon?

Yes, sir.

How long again was Eddie questioned? Again, we're talkirp

lons

4

g
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about July 27th, 1981 when you arrived back at the policé
station and signed the waiver.

In‘thevarea of two hours.

LY

Who did most of the questioning or did both you and Office

Malugani do the questioning?

We both talked with Mr. Lowery

Is it correct then both of you were present during that
entire period?

I believe so. I don't récall anyhody leaving.

puring that time period of two hours, did,Eddie Lowery -
ever request to see an attorney?‘

No, sir, he did not.

During any of the time that Eddie was in your custody
with physical presence with you and Officer Malugani on
the 27th, did either you or Officer Malugani ever a&vise
him that he was not under arrest?

You're talking.about any time in the two~day period?
Right now we're talking aboutvthe first day.

First day? -

Yes, the 27th. |

I never told him that;ﬁﬁé T don't recall Investigator
Malugani ever telling‘ﬁim_hevwas not under arrest.
Could you describe.taﬂﬁheYCOurt how the guestioning was
done on the 27th as far as how either you br officer

Malugani -~ the demeanor, the conduct, how you acted towa

.

ras'
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Q.

knowledge, do you know who, were you in the area, you

him when you asked the questiona?
On the 27th was merely a conversation with Mr. Lowery

about where he had been on that evening in question, who

he'd seen, who he'd talked to, who he was with that night,

’

who was around him that night that could verify his presence.

It was a normal conversation,

Do you recall if eithergyou or.Mﬁiuéani's vbiéeffaised
like a shouting or anYthin§ like that? lwefra still back
on the 27th now. o R

No, sir, I don't recall that,

Could you describe how Eddie Lowery's demeanor was during.

that questioning on the 27th?
He was very much in control, very straight forward, answe
the questions.

Do ycu racall if vou or Officer Malugani actually specifi

asked Eddie on .the 27th during that two hour period if he

had. in fact, committed these alleged crimes of rape,
burglary, and assault?

I know that those items were discussed an&'hé was asked
if he had-any knowledge of thdse. ﬁow, whéther'we set
down and said you know, did you, i don't - I can't reeal

anyhbody specifically saying did you but, do you have any

know, ware the kind af questiens that were asked on the 2

And you,don t specifxcally remember whether or not you mi

red

cally

e,
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20 |

A.

_you or Officer Malugani mxght have asked him personally

He called Investigator Malugani.

if he had committed those crzmes?
On the 27th we were merely trying to f£ind out ﬁhere he
had been and where he was and who he had talked to.

There was an houruahd-a—half in his story-that he couldn!

account for and we. asked him if he had any knowledge of
those crimes and he indicated he did not.f

And do you recall then ahout.what time that interview
ceagsed on the 27th?

Around 6:30. '

And it's my understanding then that you and Officer Malﬁqani

took Eddie back to his mobile home in Ogden and I believe

you testified also that it was agreed that Eddie would come

back in the morning and talk.
Yes.

Did Eddie call you in the morning at the police station?

And do you recall -- on State's exhibit $2 I believe ther
was a time it was stated thatvEddie came back to the
police station and signed the second wéiver, is that righ
Yes, sir, _ '

What time was that signed, 0851 hours? Were you present
when that was signed? |

Yes, sir, I was.

What happened right after it was signed? '

e

t?



- FORM 2094

PENGAD CO., BAYONNE, N.J. 07002

10
1
12
13
14
15

16
17
18
19
20

21

22

23

24

25

Douglas Johnson - Cross S 65

Right after it was signed? - -

What occurred?

Due £o the inconsistency of Mf;‘Lowary's story of the
night’hefore we explaineﬁ tq him we wanted him to take
the polygraph. Hé;ag:éqd. We advised him of his rights
and insured that he Btii} was_wiliing to take thé poly-~

graph. He said he_waag:;ﬁt»that'point we informed Sergeantff

Raynor that Mr.'Lowery,ﬁQuld take the polygraph and he
was set in the room un£i1 Sergeant Raynor was réady fot

him with no questioning.

R ]

o you're saying then;that»the'morning of the‘zsth, prior
to the defendant talking with Officer Raynor, that you or
Officer Malugani did noﬁ interview of question him at all?
No, sir. _ :

Prior to the polygraph being taken on the 28th, do you
know if Bddie ever requested an attorney?

When I was present he never asked to see an aﬁtorney.
While you were present from the time that he was brought
to the Riley County Police Department on July 28th and
up until the time of the’te§t being administered, was he
ever advised by the police, either you or Officer Malugani,
or anybody else, that he was not under arrest?

That morning at the_timevthis rights waiver was signed
Investigator Malugani advised him that he was not under

arrest at that time. Those were his rights and he wanted .




- FORM 2094

PENGAD CO., BAYONNE, N.J. 07002

10
11

12
13
14
15
16
17
18
19
20
21

22
23

24

25

Douglas Johnson ~ Cross 66

Q.

Q.

A.

Q.

A,

Q.

‘what time officerfkaynof starteé questionin§ him?

him to be aware of.themlbefore he took the polygraph.

Do you recall if it was explained to him at that time then.

that if he wanted to leave he could?

Those were, that I can recall, you can leaVe,zI don't

recall those ever being spoken. The fact that he was noI‘

under arrest -- he*wasféavise& of his Miranéa'warning”hn n

advised that hé-couldfstop making any statementSmat_any
time is where it was left. '

After Officer, well, first of all, do you recall about

Still between 9:30 and a quarter till 10:00 in the morning.

And do you recall about what time Officer Raynor was finished

questioning him?

Still around 12:30, quarter till 1:00.

Afﬁer Officer Raynor-Wasﬂcompleted, was through talking
éith the defendant, what happened?

Mr. Lowary was brought back'overvto the administration

building and placed in the administration room.

At that time when he was brought back over to the admini-

stration building and ﬁlaced in an interview room was he

at that time ~- excuse me. Did he at that time ask if h?

could see an attorney?
No, sir, he did not. »
Was he advised at that time about the Miranda warnings?

No, he was not advised at that time.
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.Q.

Q.

Then what happened then? |

Aftexr obtaining the-reaults}of'the polygraph from Sergear
Raynor.mgself and Investigaior Ma1ugani began to questior
Mr. Lowery in more. detail.

At that time durlng that. segment of the questioning and
after the test was administered, were vaices raised by
either you or Officer Malugani? |

No more than what is ra;sed in “the nérmal:céurse,of'
conversation. e

Now, do you recali what you stated at the preliminary

hearing, you said that voices were raised, I believe.

No more than whatjyou'wpuld'npqmally raise your voice. 1

mean you talk at differént levels.

80 you're saying it.waSn?t a regular conversatibn voice
like I'm doing right now but that voices were ralsed?
Voices were raised.

Whese volces?

I ﬁbuld say mine and Invéstigator Malugani's,

Was this just raising or was it a shouting type of 1nciden§?v'

I would say it was raised voices, not shoutihg-
At that time were there any questions asked that you

might as well admit it, we know you:did it or anything 1i

. that asked?

Not in those terms.

Wéll, what terms? Explain to me what terms then.

't

.

ke
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18

Q.

Q.
A.

Q.

said around 12:30, 12:45, something like that on the 28t$ )

There were questionsvasked along the lines, we have, her#
is what the polygraph shows, how aiq -~ can you explain
that to us, you know. _

Okay. How would youiexpiain or descrihe the defendant's'
conduct or demeanor at that time when this- questioning

wag going on?

He was setting with hiéfhead lowered through;moSE, throu@h;;'

part of the interview. He wﬁs acting very ashamed at
himself and I would guaés ashamed would be the proper.
Was he crying? | |
I remember him crying once only for a very short time jugt'
prior to giving the confession,

Do you-recall if the dafendant ate anything while he was
at the police station on the_zath.up from the time he was
taken to the police station uﬁﬁil he was finally arrested
that afternoon?
No, he didn't eat anything. He was offered gseveral cups

of coffee.' |
Do you know why he didn't eat anything?
At‘cne péiﬁt he indicated he didn't want anything to eat|
Investigator Malugani asked him at one time if he wanted
to get something to eat and he inﬁicated he'd juqt soon

get it over with.

The questioning by 0fficer Raynor was completed, I think yQu 
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Qu

AQ.

Q.

then we'd have to ask him, then what happened ot what did

of July?
Yes, sir.
Then you and Officer Malugani then quéstioned_the defendant
for how long? ) | |
From about 1:00vo‘élock,uhtilfabouﬁ 3:00 or 3:30.

Would you describe how the defendant actualiyvmﬁde certain: ﬂ

admissions, what transpired just briefly?;.Did;ﬁé.gqlunt¢ef§

What I'm ésking is, did he volﬁntarily make the stétement

himself or were questions specifically asked of him and thah

he would respond to those?

Mr. Lowery was responding very slowly and in a short
sentences only. He would be asked a question as to, tell
us what happéned. Ke would say, "Well, I parked.by the
side of the house." We would have to ask him, what happlned

next. Then he would give us another short sentence and

you do then or how 4id this happen and he wuﬁld respond
to those questions.

Are you stating then at no time did either you or Officer,vj
Malugani ever specifically ask questions and say, then
what did you do, pick up a knife or what did you do, grab
a vase?

We didn't lead him if that's what you're getting at.

You just simply asked him, what happened and he provided

all of the information without any knowledge of what might




- FORM 2094

PENGAD CO., BAYONNE, N.J. 07002

10
11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

Douglas Johnson - Cross - 70

A,

A.

~And you had not provided those answers to him prior to

. Did he -- anytine during'-~ just prior, during or after

mentioned? I think-you:éaid one time. Any other times

be the correct answér from either you or Officer Malugani?
He provided the answers to us that no one else could have .

known.

him making those admissions?
No,>sir, I did not. .

these admissions were being given request to stop and ha e

an attorney?

He requested after the éonfession. I asked hiﬁ to give“
me a written statement, He said, "Okay, I will but I'd
like to take a break first."” At that point we took a
15 minute break. I gave him his -- got him a cup of
coffee. At the end of the 15 minute break I re-entered
the interview room and again advised him of his Miranda
rights and then he asked to see an attorney. That is
the only time.

That is the only time when he was in your presence on
either thé 27th oxr 28th that he requested an attorney?

Yes, sir.

And do you recall while Eddie Lowery was in your presence

again on the 27th or Zﬁth,’ahy*time specifically that
either you or Offi¢ér Ealugéhi”éaid something to the

effect that, you are not under arrest. Was that ever
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that you recall?

The only other ﬁime_was the time I mentioned on the
morning of the 28tﬁ. |

Morning.of the 28th was the only time that vou recall
while vou were preéént with Eddie Lowery that that con-
versation'transpired”that yoﬁ are not actually under arre

Yes, sir.

Do you recall abqut what time he finally was placed underx

arrest?
Around 3:30 in the afternoon I believe is the time that
he was placed under arrest,

Without spending any more time, if I were to say that thg

arrest warrant would indicate 4:20 in the afternoon, woul

that still sound reasonable to yvou?

Reasonable fact that that was the time that the report wa

filled out. When I said the words, "You are under arrest

it would have been around 3:30. By the time the report
would have been filled out he would have been taken néxt
door and booked it cpuld'have possibly been 4:20 bhefore
that was written down.

And you verbally told, yvou ox Qfficer Malugani told him
he was under arrest?

I believe I informed him he was under arrest.

And that was right after he made those admissions you

advised him of that?

st?

14

d
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Qo-

Ho. o
When did you advise-him»he was‘under arrest?
After the break, after:the 15 minute break when I came
back in to get the written statement. Aftef I advised h;
of his Miranda agaln he  then asked to see an attorney ang
he was then placed under arrest.
Prior to the oral admiésion being given by my client, dig
you fgel that there was probable cause to arrest him for
these, this alleged rape, burglary and assault? |
Prior to his confession? |
Prior to his oral confessions, yes?
No, sir, I didn't have probable cause to arrest him.

| MR. VOGEL: No other questions, Your Honor.

RE-DIRECT EXAMINATION

BY MR. CAFFEY:

Q.

Q.

At any time on the ZSth when vyou were with the defendant
prior to the time he confessed, did he ask for food?

No, sir.

Did you at any time prior to the time he confessed hear
him ask to talk to an attorney?

No, sir.

Did you hear him at any time ask to be taken home or to
bé released or to let ouﬁ 56 he could go home?

No, sir.

Now this interview was conducted in this same interview
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Eddie Lowery =~ Direct

Q.

Mr. Vogel?

room that you spoke of about, that he was in on the 27th,
is that right? The same interview room?

They're one of theftwo,that are located ﬁext déat to one
another in the administration building.

And at the time that this interview was conducted on the
28th in the afternoon was that interview room locked?

No, it was not. -

Was the building locked in any way?

No, it was not. |

Did the defendant at any time request to terminate this

interview prior to the time he made his admissions to yod? .

No, sir.

If he had prior to the time he made the admissions to yoy

what if he had requested to terminate the interview? Whatv , 

would you have done?

Taken him home.
MR. CAFFEY: 'No.other guestions.
MR. VOGEL: Ho questions.

THE COURT: Very well. Step down.

MR, CAFFEY: I have no other questions, Your Honor. -

THE COURT: Very well, Are you ready to proceed,

EDDIE LOWERY,

called as a witness in behalf of himself, being of legal

age and having been first duly sworn, testified as
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Q.
A.

Q.

follows:

DIRECT EXAMINATION

 BY MR. VOGEL:

Would you state your name please?

Eddie -James Lowery. |

And your occupation? |

I work at Fort Riley in the U. S. Army.

What is your rank out there?

E4. |

How old are you?

22.

And your education?

High school graduaté.

Do you recall'whaf, if anything, happened on May the -—-
excuse me, Monday, July 27th, 19812 |

Yes, I had gone to work Monday mofning and when I came
home that afternoon Shelly Payne (ép) was.there and she
told me to call Investigator Malugani. |

Who is Sheliy Payne?

She was a girl that was at my trailer at the time.

And did you then, in fact, call Officer Maluéani?

Yes, she give me the message and I called him and they
came down and picked mé-up. |

Do you regall'abdut what time -- they meaning who.nOW?

Well, it was Investigator Malugani and Johnéon.
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Do you recall about what time they came down on the 27th
of July and picked you up?

About 4:00 o'clock.

Do you recall when they picked you up if they indicated
the reason why they wanted to talk with you?

I got the understanding it was because of thﬁ.accident
that I was involved the previous night. |

Were you afrested at that time?

No, they asked me to come down to the police station with
them and talk to them and the whole time I_thouéht i£ ﬁas
because of the accident I was in the previous night.
Do you recall about what time then that you arrived at the
police station?

Must have béan around, I guess 4:30,

What happened after you arrived at the police station?

I was placed into an interview room and Investigator Malugani

and Johnson came to the room and started asking me cuestions.

Now previously there was’teaéimony that prior to those
questions bheing asked that afternoon that you sighed a
waiver of rights. Do you recall that? .

Yes, I signed a waiver Miranda wﬁrning.

I hand you what's beaq marked State's exhibit #1, do vou
recognize that? |

Yas..

And is that your signature on there?
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G.

. A,

Yes.
And what time does it indicate in date that that was signed? -
07, July 27th, '81 at 1630 hours.

And do vou recall, in fact, signing that?

Yes, : v

After you signed.the waiver of rights whaﬁ §ccu;red?
Well, Detective'Maluqani_started asking me,qﬁesﬁipns
about these crimes that were committed and I asked him
about, I go, "Well, I thought you guys brought me down
here for the automobile accident that I was in" and he
goes, ”ﬁé, that ain't ouf jurisdiction, we're here for -
You're talking too fast and it's hard to understand, Edd:
and I heed to kind of specifical1y ask you questions as

we go along.

Okay.

So, vou're stating then that Officer.Maluéani started

asking you questions abhout some crimes that were committed?i' 
Right. _ :
Okay, what type of questions did he ask you?

He asked me if I knew anything about a crime that was

committed in the early hours of Sunday and he héd told md
that somebody had been raped and their house héd been
burglarized.

2nd how did you réspond to that?

I told him that I didn't know nothing about that.

L€,

41
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How long were you Questionedﬁﬁhat day, do vou remember
about how long 1t was? |

I-think it was about 45 minutes to an hour.

And who was present during that‘questioning?
Investigator.Malugani and Johnsdn.'

Can you explain or describe their conduct or the way thej
asked you the questions? |

Well, Investigator Johnson, he really didn't say too
much. InveStigator‘Maluqani, he was the one kind of
getting rough with me in a way. He had been telling me,
you know, that, "Lowery," he goes, "we think you're the
cne that 4id this" and ﬁhen I kept on telling him that I
didn't do that and at one point he had told me he had 10
more years left on the force and if it took him the 10

years he was going to prove that I caused these crimes.

And that was the first day that that sort of con%ersatior L

transpired.

Yes, sir. .

What was his tone oféﬁdiée when he was saying-thdt?
Well, at first when he talked to me it was kind of
normal and he started raising it. He didn't really

shout but he got kind of loud with me, you know;’

So you're stating that at the first interview Malugani w§s_r7

indicating that he'felt that you committed those crimes?

Right, yes; sir,

~

3
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Q..

A,

And you denied those?

Yes, sir. A

Any time during the intgrview that occurred on July 27th
aid you ever request an attorney?

No, sir, I den't fhink I did.

Do you recall 1f any of the pollce officers 1ndicatad th?t .

you were not under arrest? This is, again, we're just

talking about July the 27th?

The only time he said anything about arreét was when he
read off the Miranda warning when they put me in the
interview foam. _

And what did they say then?

They just read off the Miranda warning. They didn't tel]
me i1f I could leave or they weré putting me under arrest
or anything.

During the questioning qn the 27th, what wags your feeling
whether you could leave or not?

If I got up and left they would probabie put me in jail ¢
something.

Why did you feel that way?

I really didn't -- I didn't know. I thought they were
actualiy accusing me of the crime right then and I felt

that I couldn't leave then. I didn't know I could get

‘up and leave and walk out at any time.

pDid you ever ask to leave on the 27th?
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A,

A.

I don't know. I didn't know if I could or not.

Do you recall about what time the questioning ended on
the 27th of July? |

I don't réélly’fecall that but I guess somewhere around
5:30 or so. - _

After the questioning was over what happened?-

After they questioned me they asked me if I would sign a
search warrant to search my car aﬁd my trailer and I told
them I would.

Why did you volunteer to do that?

Because I had nothing to hide.

After you signed that search warrant what happened?
After I signed the search warrant they took me out and'
put mé in a car gnd took me back to my trailer. |
And what happened when you arrived back'at the_tr#iler?
They searched my car and my trailer.

Okay, after they were through searching what happened?
Well, they were inside my trailer and everything and they
had me go through Shellg Payne's purse for some reason
and they asked me whose purse it was and I told them it
was Shelly Payne's and I tolg_them it was not my property
and I didn't want to gb through it.

After that though, what happehed?

They asked me 1if I'couldvcome back the next day.
Did you agree to 1it?
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A.

I said yes I would.
Why did you agree to it? |
I didn't have nothing to'hide from them.

What was the arrangement that was made ahdutvyou'talking

AT

to the police the next day as far as getting to the polig
station? ' |

They told me, I.told them, they asked me to come in at
8:00 o;clock,> I told them I could and the next morhing
I couldn't £ind a car so I called up Investigator MalugaTi
andihe came and picked me up.
Do you recall about what time Officer Malugani picked you
up that morning, July 28th? |

It was 8:30. _
At the time he piéked you up were you ever advised you
were under arrest? |

No.

What conversation, if any, took place between you and
officér Malugani en'thé_trip from Ogden back to the polige
department? |

Well, he asked me if I had a good night's sleep and I
told him I didn't sleep too much and then he asked me,
let me see, I think that was about all that went on, you
know, We didn't really talk about the crime at any time.
Do you recall if you had anything to eat that morning before:

Officer Malugani picked you up?
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‘What's the date and time on there that you signed that?

Without getting into details of the polygraph, what other

No, I didn't eat at all.
What happened thenvAfter you ﬁéﬁe transportéd back to thL
Riley County Police Department?
I was put inside the interview room again and that's when
they -~ I signed the Miranda warning.

And didvyou sign one?

Yes, sir,

I hand you what's been marked State's exhiSit $2. Is
this,an,accurate_eépyﬁcf the one that yéu.signed?
Yes., - |

And that's your signature cn that?

Yes, sir.

July 28th, 1981 and 0851 hours.
08512

Yes.

After you signed that waiver of rights form, what happened?
Malugani came in the -~ well, Malugani asked me if I was

going to still take the lie detector test and I told

him that I didn't think it would work and that T really didn't

want to take it now and finally he said that, he goes,
"Well, it's going to prove if you're innocent or guilty
or not" and then they started telling me that they would

explain how it worked to me.
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Q.

Investigator Malugani, he asked me a few more questions

conversation took place between you, Officer Malugani,

and‘Officer Johnson at"thatvtime, if any?

about the crime Whén.ilWQS sitting in thefé_befé:e the
polygfaph test. |

Like what, caﬁ you reﬁemher any of them?

He asked me if i remembered anything more about the crime

that was committed and“if I -- and he goes, "Are you the

one that knows_anyﬁhing_abcut this crime that was committed?"

And t kept on telling hi# that I didn't know anything about
it the whole time.

Do you recall during that time frameathe:e if you ever
requested to see an attorney?

Malugani was inside there with me and aftér he got done
asking me a few questions I.asked him if I‘could get a
lawyer and Malugani goes, hé>goes, "I don't think there's,
you need one right now because all we wént to do ig find
out some information from you."™ And I go, "Okay."

But you did? :

I d4id ask Malugani iEFIvcould see a lawyer and he told me
that there's no probable cause for cne right now. because
I wasn't under arrést or anything.

After, did any questioning then continue after Officer
Malugani stated that there wvas no reason to have a lawyer?

He just started going into the polygraph test. He finally
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Q.

talked me into taking it because Y told him I didn't wanf
to take it.

Was therebany, can'yqu explain the demeanor or cpnduct
offcﬁfiéer Malugani Qr Johnéontduring this time frame
we're talking aboﬁt“howias far as how they acted when the
askeé.you questioﬁé? | |

That morning? | ‘

Yes. If there's #nything distinguishable. If not, fine
I don't think so. .

Then‘aftef; what happened after Officer Malugani talked
with you?

They had left_me in the room by myself for about an hour
or so.

Then what-happened?

And then theyiééme back in and they got me and took me

_over to see the one who was working the lie detector test

Officer Raynor?'

Yeah, Officer Raynor and took me over to him,

And how long were you with Officer Raynor?

About three hours. |

After vou were thfough talking with 0 ficer Raynér, what
happened? - ’

Investigator Malugani and Johﬁseg came back down and got

me and took me back over to the interview room.

Now from the time you were originally picked up that

A%

<

N
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morning and brought to the police station up to the time
that Offiéer Raynor was through talking with you had you

eaten anything?

Why not? _

I di&n't know if I could eat there or what éo I didn't
even ask or anything. | | | |

Did they offer to feed you?

Not to my recollection ihey didn't offer me anything.
They offered me coffee. That was about it.

How about food? '

They didn't offer me any food that I can remember.

So then after the questioning by O0fficeér Raynor then your

testimony is you were taken back over to the main buildiy
and to one of the intérview rooms over there again?
Yes; sir,

Do you recall after talking with Officer Raynor if you
ever requested an attorney?

After talking to him?

Yes, after or'during, whatever you can remember.

Well, I guess it was after his statement that I made.
What now? Oh, after the admissions, you mean?

Right. ' |

So you're saying ydu don't recall then any -~ well, vou

tell me what you're-saying;
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Q.

A,

‘them that I shouldn't have took the polygraph test any-~

Okay. I'm saying that after I made the oral confession
and everything, that's when I made the request for an
attorney. - |

Who was present,in.the.ihterview room besides yourself
after Of#icer Raynor was th:oﬁgh questioning you nengééor?l;
Malugani and Jahns@n. _ | '

Can you describe a little bit about how that questioning
went?' | | |

Well, I sit in thezinte:viewing room and Malugani kept
on, jou know, telling me, kind of telling me to admit to
this crime that they'd get me help if I needed to and I

kept on telling them that I didn't do this and I told

way because I was a very nervous person and Malugani kept
on sayiﬁg, "Lowery; if you'll admit this we'll ge£ you the.
pioper help that‘you’neea.“ I kept telling him I didn't
need no help that I didn't do this crime.

Can you describe his demeanor or tone of voice at that
time? | |

Detective Johnson didn't really raise his voice much but

Malugani raised his voice at me a lot telling me to admit =

this_crime and if I admittedﬂhe:would get me help.
And how were you, how were you doing at that time?

I was really confused. Really emotionally upsét about

all this, I really didn't know how to take it and everys
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Q.

Q.
A.

‘They brung-u§ my past'historyiabout my brother that was

Oh, I was sitting there and they talked about me having

thing.
Anything else that Officer Malugani brought up during

that questioning that you remember?

killed and they brung up hy gister that wag_:apéd,
Anything else that you remember? Well, after that quest
or:that-conversétionftook-place what happened?
After he brung up my past history? |

Yes.

my head hung down low. Well, that's natural for me
because I always do that. I always have my head hanéed

down low when I'm talking to somebody but, okay, after

that they asked me to admit to this crime. They asked mé :

jonin

how I did it and everything and I just kept on telling them

that I 4didn't do this crime. |
Okay. Well, how did_you finally explainto them how you
did it? |

Well, at that point I was really upset and everything and
I was crying at the ﬁime and everything and reaily emotid
upset and Malugani -- okay, I told him that I parked the
car out in the front yard.

Why did you séy that?

He was on my back a lot and everything. I just'ﬁanted £0

get the whole thing over with. I was all confused about

[acd

>hally

A4
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‘I don't know. It just sounded like the natural thing to

"aascreen being busted down?

everything., I didn't know what to do and I just wanted
to get away from it all. o | | '
What else then ﬁaépéned? -

Halugahi asked meﬂwﬁat I didlaft&r ) 4 parkad'the car. I

told him that I wentgup to thg-door.and he goes, "Well,"

- he goes, "how didiyau-gek in?" And I didn't say anything ?2};

I paused for a whiie,  Hé goeg,f"Did you cut,the screeh
door down or did you bust itvopen?"

He asked you that way? _} v

He Asked me if I sliced.the screen door of pulled it and
I just told him that I busted it open with my hand.

And why did you say that?

say at the time because he told me at the time that he
didn't think I busted it down with my hand. He said I

used a knife to do it with.

€1

Are you Saying that he was the.first one tb suggest about

Yes.

You didn't bring thét up first?

No, I just said I went up to the door and_ﬁg;goesf "How |
did you get in?" I didh't say anything and then he said

he goes, "Did you cut,thé screen door down or open - Oor

did you bust it open with your hand?* I said'I busted if

open with my hand..
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‘Q-

said I was in the front,vyou'khow.

' "Did you go down there?"®

- What happened?

Then what happened?
I busted it open the door with my hand and busted open t]

doorgaﬁd they askedﬁﬁa i£ I was in the front or back and

Do you know, do Yéﬁ.have*any knowledge at this time whet
there was a front door or back door entered into?

No, I don't even kﬁow’what the place looks like.

Go ahead.

I told him that I §as'inside the house,-thatpx.was runnij

around inside theﬂliving room and kitchen and everything

then I told him and Malugani goes, he goes, "What caught|

your attention to'ﬁhe ~— down the hall?"
What caught your attention down the hall?
He asked me what caught my attention and I teld him I

heard somebody down the hall inside the room and he gqes

Who mentioned the hall first?

Malugani, he was doing most of the questioning to me.

He asked me if I went down ﬁh@ hall:and I said yes and
he said, "Did you go into a room?" I said I went into a

bedroom and he said, "Whét did you do then?" I didn't

say anything because I didn't know what to say and he goes,

"¢'mon, Lowery, tell me what you said, yeu're almost the:

Just tell us what you did and it will be over with for y:

er

hg f

’andv

r

re.,

pu.,
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Q.

A,

Q.

‘goes, "What did you do?" I said I jumped on her, jumped

I kept on crying and everything and I was holding my head
down, vou know, and'I fihally}said, he goes, "Did you
have a knife in your hand?*  1190, "Yeah." And-he goes,
Igo -~ | |

Excuse me forzintérruﬁtiﬁg. ﬁe»asked you;'didtyeu have a -
knife in your handz o

Yes. J

Had the word knife been brought up in any other of the
other intetrogatioﬁsjbefOre that?

ie said that the_sdfeeh door was cut down with a knife.
All right. |

And I told him I wés in the room and everything. He

on the bed. He goes, "Did you hit her or anything?" I
go, "NHo, I didn't hit héf.“ ”He goes, "C'mon, Lowery,
tell us the whole truth. Pid you hit her with a‘vase oxr
with a knife ~- butt of the knife?" |
He asked those specific questions?

He asked_ﬁe if 1 hit.hér.with&a vase or the butt of the
knife.

Then-wﬁat was asked?

And then he aékedzmé,_hé.goes, "Well, what was she Wearingﬁ
and everything and he said, I‘said a nightgown, I guess, ..
you know. I just told him a nigﬁtgown.

Then what happened?
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Q.

And then after thdt_I was pausing for a while-and every-
thing just really upset, yﬁu know. I didn't know what
to do at the time, v

Was there anythingfglsé-happen, any other admissions
during that time, a#y'éﬁher-questions he éske&fthat you
remember? o v' | o |

I recall him askiﬁg'ﬁé_abput what she was wearing. He
asked me if she'ﬁas Qeafing pajamas or a gown, a'night_
gown and i jﬁst'téidghlﬁfa nightgown and he‘asked’ﬁe if
she was wearing underﬁaat or not and I told him yes, she
was wearing underwear.

Now, you heard officerlualugani and Officer Johnson
testify earlier that thé,way those questions were asked N
to you is that they wbuld éay wvhat happened, now what
happened, what did yéu do next, tﬁat sort of questioning
Are you saying that this, in fact, is not the wayvit oc~-
curted? o

I'm saying that ish'f hbw it'oecurred; They were really

pressuring me a lot at the time. From tha'starting of

all this I had nothing to do with this and I was cooperaLing

with them and everything.

You were what? c°operating?

Yes and I kept onﬁieiiiﬁg them I didn't hévé"nothing to
do with this and they were jumping all over me telling

me to admit this and thay would seek proper help for me.
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.

Q.

Q.

Yes.

‘Nobody, just me.

Do you recall at all duringvthé day, the 28th of July, if

you ever requested an attorney?

Which times do you remember if any?

The most distinct;timé;Igremémber'was befoxeﬂthe.polygraghjqff

test and that's when Malugani told me that;.he.gces,-
"Thexe'sﬁno need for ene:right now" you know, ”ail_we
want to do is find-éntfaifew answers from you." I said,
vokay. | o v_. v_

After you made theéé.adﬁissidns what happened?

I asked for a break and they gave me a break.

Who was with you during your break?

In that interview room?

Right. _

After the break was 6var‘what happened?

They came back in &nd I}think they had me sign another
Miranda warning, I'm not sure or they read my rights off |
to me and told me'I was'under arrest for raﬁe and burglax
and assault. | |
Had you ever, before that time, been advised that you wer
under arrest?

No.. H

Do you recall any time on the 27th of July or 28th of

July if vou were specifidally advised that you were not

Y

e
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Q.

A,
Q.
A.

Q.

A..

But.you don't recall them mentioning that at all on the

Right.

Right.

under arrest?

The only time that I remember.them telling me that I was

not under arrest was on the 27th,

28th? |

No, they didn't tell me if I ﬁas under arrest qf if 1
was being arrested or if.I could leave_or anything. |
Can you explain to the Court your inﬁerpretééioh or your
feeling of whether you were under arresﬁ or not on the
28th of July?

I felt that I was under arrest and that I couldn't,leave
If I left tﬁeyfd just throw me in jail right there.

Why did you feel that?

Because of the way they were asking me questions and geti
on ne. The'way that they were talking to me 1ike Malugal
he toldme to admit to these crimes and stuff and I figuz

they were going to arrest me no matter what X did

Must have been around 4:30 or so.

On:'July 28th?

And your testimony is that that was after yoﬁ&ﬁade those
oral admissions that that was when you finally -- you

were finally adviéed‘yeu*were under arrest?

-inq

red

Do you recall then about what time you finally waere ar:e%téd?
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BY MR. CAFPEY:

Q.
A,
Q.

A,

Q.
A,

Q.

I'm a normal person, yes.

- Three times, three Miréhda warnings that I signed.

MR. VOGEL: No other qguestions, Yeour Honor.

CRQSS EXAMINATION

Mr. Lowery,,how.long haééfydu’been in the Arﬁy?

I was ln the Army since April lSth, 1979. _.

And - ycu were what, an E4, did you say?

I'm presently an 34

To reach the -- Sp.—4?v

Sp;~4,'§es; |

To-reacﬁ the rank of Sp.-4 I assume that it would be
difficult for somedne.who was not reasonably intelligent
to reach the rank of Sp;—4,»wou1d it not?

What do you mean? _ |

It would be difficult if someone were of aubnormal in-
telligence to reach the rank of Sp.-4, would it not?
Ifdhaukngwrhisfjob and did his job he made his rank;

Do you consider youxse1f reasgnab1y, of normal intelligen

And when you were read the Miranda rights<YQu.uhdérstood
those, did you not?

Yes.

You didn't have any queSﬁions‘about it?

No, not at that time I didn't. |

You were read those rights several times, weren't-yeu?

ce?
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A.

_Malugani said that to me.

"had me read -- he had ne read the Miranda warning and

_And when you talked with Sergeant Raynor didn t he read

 That was the first day.

 Before I was arrested?

Well, you signed three but you said you had an additional
time at least one other time that you were inforned of the.

rights verbally, is that correct?

So that would be four tlmes that you were informed of YO“ff;i

rlghts? ' _
Malugani told me the first day verbally and then he had Te o

sign the Miranda'ﬁarhinég

And. then the second day you were also informed verbally? o

No, the second day he told me that this is the same thinq :

I had recelved Monday, it was ”a Miranda warning and he
sign my initials on it.

it to you and you sign that also?

I might have, X don t know. I don't remember if he had
one or not because he had quite a few pieces of paper.
I believe just a faw minutes ago you testified that you
think there was another_time that they read you,your
rights but you di&n't'sign anything.

Well, after you made your statement and before you were

arrested, didn't they again inform you of your rights?

Before you were arrested; didn't you say that they
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Q.

Q-

under arrest?
. And you felt the same thing on the 28th?

. They toock you home on the 27th?

27t& I asked them if I was_going to be arrested and they

And you still think you were under arrest'cn the 28th?

informed you of your rights once more?
Malugani said it verbally to me one time that I can re-

member;' That was on Monday.

Well, in any case, while you were there you knew what yoTr
rights were, didn t you?

Yes. o _

Okay. And you said whéh you were there on the 27th that

you felt that you cbuldn‘t leave. You felt that you wer§

I felt that they were,lyou know, arresting me that day

and' everything for all of this.

Yes. I was surprised ﬁhen the took me home.

said no and that's,when I stopped worrying about it, thad

day.

And you called the police department for them to come inb" -

and pick you up, :iQh§? 

28th. |

You actually calléa theﬁ‘the 27th too, you said, right?
Yeah, becauge they left a message.

And they came out and picked you up on the Zath?

Right.
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‘A,

.Q.

No, the 27th I asked them if I was under arrest after the

24

started questioning me and everything, what all this was ,_"

 about and they.said no,-they just wanted to -ask me some

questlons so the 27th they asked me questlons and every-
thing and after . they asked ‘me questions they asked me if
T would sign a search Warrant_

Consent to search?

Yeah,.whatever-itfis; Ahd at my trailer, eee, they seard
my trailer and myecéf and asked me if I.coﬁld.come back

Tuesday and I said ves.

But you knew by that time that you weren't under arrest?
Yes.
You probably figured that out because they took you home

aﬁd left you there?

They told me I‘wasn't uhder arrest Monday.

And yet you thoughttwhen you called them and asked them
to came and pick:You up from the police department to yovu
home.and'take you'td the police department, you thought
that meant that:they were arresting you?

Well, not right then I didn't but after I got down there
and they started askihg me questions and eVefything.

And did the police department at any time on the morning
of the 28th prevent you from eating breakfast?

Prevent me from eating’i

Yes.

hed -

r
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‘They asked me to cooperate with them and eVerything would

wgo a lot easier and I said okay.

Ho.

You were home, weren't you?

Yes. . ‘

You'coﬁld ha&e eaéen bre;kfas£~if you wantéd‘it?

I could have. - |

Did they tell'you‘ﬁo,'wé won'ﬁ-feed you lunch?

No, as far as I know there was no mention of food at all
You didh't-ever ask'ﬁhém?: | .

NO..‘ i B o

So you weren't complaihing, saying I'm hungry, you're
starving me t¢ death or énything like that?

Ko, I wash't thinkihg about it at the time.

Now, didn't you séy that the reason that you went back down

there was you said you had nothing to hide from them?
Right;
And not because they forced you to come down to the polid

department?

Okay. Now, you sai& thét during the intefview at some
point in that some;ime'thay,mentioned something about a
brother who was killed'and a sister who wasviaQEd?
They.bruhg it up,:feéh;’they'wént back tthughlmy past
history. | ' :

But that's something you:tcld them, I take 1it? .

4

-

£ g
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A. Right.

Q. Then you admitted that you told them that you drove this

car, your car to thebvictim!s‘house and parked it near her .

‘house, you admitteé’that.you told them that?

A. Right. - ;' - o

Q. Aand you admit that you.ﬁbld them you'wentiﬁp to the door
and you told>thémftﬁa£ és you put it, I believe, busted
the screen doot-wiﬁhﬂyoUr hanas?

A. Yeah, I told them that.

Q. You told them that?

A. Rights. »
Q. And you busted open the door?
A. Right, I told them I busted.oéen the door.
Q. You told them you ﬁeht'ihaide‘ﬁhe house?
A, Right. |
Q. You told them you'hearé someone inside a téom or -- and
that you went intc this bedroqm? |

A. Right. o - |
| MR. VOGEL: Again, Your Honor, I might interject
one thing; He's statiné'that he ﬁight not have actually
verbaliéed:those but-hé's énswering yes.

| THE COURT: If he didn't tell them that he can so
ihdicaﬁe that.

MR. VOGEL: Well, on direct'examinatidn he didn't

say that.
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the officers say as well.  If he wants to clatify Hié answers .

~ he can do so without counsel's help.

Q.

Q.

Q.

THE COURT: I understand that. I understand what

(By Mr.'Caffey) .Now, YOu also admitted that you had a
knife or that you picked up a knife?
I told them that I picked up a. knife in the kitchen.

And then you also toldvthem-that you hlt this lady 1n-thq f'

head with a butt of the knife; is that correct?

Malugani asked ne if I h1t her in the head with a vase oy B

with the butt of a knife.

Weren t you free to say no, I aidn{tthit her in the head
with anything? | |

At the time I was réally emotionally upset and I didn't
know what. to do at all. I had never been accused of any-
thing like this.

They asked what she was wearing and you said a nightgown?
They asked me if she was wearing pajamas or a nightgown

and I just told them:nightgown.

Again, you would have been free to say no, I don't know what

she was wearing because I wgsn’t there. You could have
said that, right?

I could have said that, yeah, but the way they talked --
they talked like'ﬁhey were standing right.there when all
this went on. |

At the time you cpﬂsented to take this pﬁlygraph test,
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Q.

A,

A,

Q.

did you think you were under arrest?
" I figured that they were going to arrest me.

you said that you had asked to have a lawyer just before

And - Investigator Malugani said there was no reason for

Yeah. I didn't know how they worked. I didn't know wha

Well, seems to me that in your earlier -~ in your questi

tﬁls polygraph test was given?

I asked Maluganl that.

one because you were. not under arrest?
nlght. |

And yet you thought you were under arrest?

they were doing. _
Do you suppose that maybé you might have confused —-- mig]
be confused about that ccnvérsaticn?
Ho.

You'dpn't think you‘re confused at all?
Hot that I can remembar;

At any rate, in tha afterncon when you were being questi(
there you didn't ask to texminate the questioning at any
tlme, did you?

No, I didn't know if I could or not. I didn't know I
could get ﬁp and just walk out or anything.

Can you iook at State's exhibit #2 and can you fead me t
paragraph right there that I'm pointing to?

"If you decide to answer a question now without a lawyer

:ning

bned

e’
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A.
Q.

A.

présent you will still have the right to stop ahswering
at-any‘time.'.You a1sd»have"the right to stop answering
at any time until ycu talk to a lawyer."

You said that was read to you and you understood it?

I read lt-

I take it from what. yauAtestified to here today that you

are now saying that what you told the police officers
about where you parkea the car and how you got into the
house and all this 15 not true? | |

Right,

So you're admitting that you lied to the police officers

"at that time, is that corract?

I told them that I tried to tell them that I didn t do

this whole crime. but they inSLnuated that I did do this

_and they were going to make me adm&t.' He kept on saying)

I anow you did this, Just aﬂmlt that you did this and every-

thing will be all xight.
You_admit that you toi&_theﬁ anvuniruth at:that time? Yo
tcld them something that was nét'true?
Right.
| MR;‘CAFFEYs Nofother queétions.
MR. VOGEL: -Nq questions, Your Honor.

THE COURT: = Thank you, you may step down. Do you

have anything else?

MR. VOGEL: No, Your Honor.

'
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THE COURT: Summation, please.

"MR;-CAFFEY: Your Honor, it seems to me that this
motion by7theidefendant-is pGrhaps~tWo-foId One dealing'
with' the Fourth Amendment ~*'one portlon dealing with the
Fourth Amendment and the other dealing with the Fifth '
Amendment and I think 1'11 deal wzth the Fifth Amendment

first because that's Something that I guess we deal with mor&_ﬁ{f

often than we do w1th the Fourth Amendment. The Fifth

Amendment question is whether or not the defendant gave a

voluntary statement based on having been informed of his righﬁs '

under the Miraﬁdg case and underétanding those rights and I
think it is clear from the testimony that he was -- that the
Miranda rights were read to him on a number of occasions. He

admitted that he understood those rights and that he went

ahead and made those statements, HNow, I think there is a kngwing

and voluntary waiver of his Miranda rights. It seems very
little guestion about that ﬁecause the defendant admitted that
he knew what his rights wéﬁa and admitted that he then made
statements. He now is repudiating the statements themselves
but he certainly did understand his rights at any rate. The
other question is the Fourth Amendment ouestion, I suppose,
whether or not there was an illegal arrest that lead to his
conversation. I think the testimony has been clear from the
beginning, from the defenﬂant, from the police officers in-

volved that there was no arrest. Nobody ever said the words,
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departrment building itself was unlocked, he could have left

~at the time of the lie-&etecﬁor test by Sergeaht Raynor and

you are under arrest. Also, I think it's clear that there

was nc de facto arrest I suppose you could say by virtue of

the factual situation. Defendant was regquested to go to the y"'

police department with the officers and he went. Certainly
if theré-was any doubt-about whether or not his initial
agreement to go down there was pased on the fear that he was|

under arrest that was dlspelled when he then was told by the

police officers that he was not under arrest, wasvtransporteﬂ_ ‘

back homé, they let him stay at home, they didn't lock him
up in the jail. He then called the next morning and said
can you come and get me and take me'in for this interview and

how then he .can say that he thought he was under arrest seems

LR

payond me. iHe was then brought back to the police departmen
wasn't in handcuffs, wasn't restrained in any way, the door r

in the interview room was unlocked, the door to the police

at any time. He was in no way restrained at the time he was

questioned by officers Malugani and Johnson. He consented t¢

the lie detector test. He then had his rights read to him again

then once more after that was done he was again interviewed.
He, at that time was free-to go. Again, the interVLew room
was unlocked. He was not iﬁ.any kind of restralns.  The

officers testified that if he had requested to terminate the

interview and to go home they would have taken him home. He
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did not request to terminate the interview and I think we've
got a clear situation where he véiuntarily.gave the statement
to them and I recognize that maybe it's hard for a persbn to
say how can somebOdy voluntaxily admit guilt of a crime but
we gee it every day here. We see many cases where there are
confessions given that are voluntary and unless one were to
assume that only an idiot would give a confesgion, a volun-

tary confession then I think that's the only tﬁing -~ the

only argument he has here and I don't think that's -~ there'$

been anything that inﬁicatés that is present here.

MR. VOGEL: Your Henor, as was indicated when we
first started the testimony on this motion that the burdenv
of proof is on the prosecution. To carry the bﬁrdeh to prove
that this confession was in fact, or should be admissible ang
we're contending and we still are contending thai it should
not be and the reasons are, firs£ of all, we're stating that
we dc not believe that the confeséion made by the defendant
was made voluntarily and I»wbuld refer you to the‘Kansas

Crimlnal Law Handbook by Judge Mlchael Barbara,‘Section 9,

Point 9 wﬁluﬁ sets out the factors of voluntarlness and just |

briefly on those, Your Honor, the first one is durat;on and

manner of interrogation and -- or, excuse ne, duration and

LS

1

manner of interrogation. Well, I believe the testimbny show

that on July 27th he was either in custody or being questioned

for roughly two and-a-half hours. On the 28+th of,Juiy he wa
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either in the custody of the Riley County Police Department
or being questicned for approximately eight‘hoﬁrs. Secondly|
second factor is the age and inﬁélligence; My client indi-~
cated he's 22 years old anﬁ he had a hlgh school educatlon.
Thirdly, the factor is the ablllty of the defendant to requegﬁ.if
communication with counsel or family.  The defendant stated in; 
his testlmony that pr*or to the polygvaph test belng admlni—'
stered by Officer Raynor that he specxflcally asked for an
attorney-and=that-0fflcer.Malugan1 indicated somethlng=to-th?
effect that he éién‘t'nee&'on$ énd the questioning then con-
tinued and the 9olygraph, the téstiﬁony there was the polygr?ph
test I beliasve began around 9:30, 9:45 and my client is stating
that before that polyvgraph was administered he requested an
attorney and it was denied and he was still at the Riley
County Police Department all the rest of that day and was
finally arrested at 4?20_in the afternoon on July the ZSth;
Another factor of voluntariness is the fairness of the officer
conducting the interrogation. Agéin, there's contraversy on
the testimony but my client tesfifiea that he does not recall
the police ever offering to feed him at all and he was at the
Rilev County Police Denartment roughly from 8:30 - 9 00 o cloqk
on tne 28th of July until 4: 20 whan he was finally arrested
and then I'assﬁme after that‘sometime he ate. I don't know,
but during that-fime period my clientgwas not fed and he made

the statement that he ddes not recall ever being offered any
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food. The next factor would be extent of advising him of
hig rights. There is some conflict, I believe, on the number

of times that the rights were read to him or that he signed

them. However,vhe'indicated:that even though he signed those

he felt that he was under arrest and granted, he stated that
he never asked to leave but he'stated'he assumed he couldn't
he was at the police station. ' This questioning didn't take
place at his mobile héme under his sort of environmeht. It ¢
occurred _— all of this interrdgation occurred righﬁ there inh
tha interview interrogation»room'of>the Riley County Police
Department and both pélice’officers testified that they did
not feel they had probable cause to arrest the defendant un-
til after he made the ofalvconfession which was two and-~a-hal

to three hours they talked to him or he was in the custody

1t

of the'poiice department-on July 27th and approximately eighf
hours on the 28th of July until he finallwaaS'arrested.

aAnd the last factors would be any coerciOn or duraSSe' Again.
I'm mereiy'referring to thé length:of the time_the’interview
lastéd, the testimony from my client that he wés not offered
food as far as he recalls, the fact that he was denied an
attorney even though he states he requested one prior to the
polygraph being given. Secondly, Your Honor, in'reférance to
item 5 on my amended motion whggg”it'states‘cuatodial
questionihg on less than probable,cause‘fbr arrest is in

vioclation of the Fourth Amendment. I cited the case of

and

£
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criminal trial since under appropriate Fourth Amendment analj

-circumstances, and the purpose and flagrance of the official

' connection sufficientlyvattenuated to permit use of the in-

Dunaway v. New York and in that the decision was custodial .

guestioning on less than probable cause for arrest was held
violative of the Fourth Amendment; link between improper
police conduct'and.evidence,pbtainéd as.resulf} held in-~
suffigiéntly attenuated to.parmit.use:of evidence. 1In that
case JudgesBrennan.StateSjthat it was held that the police
violated the. Fourth an&'chfteenth-ﬁmendments to the Federal
Constitution'whenr;withbut_probable cauge to arrest, ﬁhey toq
the'individual-intc cuStody, transported.him té'the police
station,uand~detainé&-himfthere for interrogaﬁion, the
detention 3‘30:«:-czusi:od:’.‘i7 1nterrogation ingruging so severely
on the interest oroterted by the Fourth Amendment as to trig
the trauit;onalvsafequarusqagainst~lllegal»arrests, and two,
the incriminating evidence given to the police during the

illegal detention was not admissible at the individual's

which takes into account as factors the temporal proximity

of an illegal arrest and confession, the presence of intervej

jer.

rsis,.

ing

misconduct, no intervening event broke the connection between -

the individual's illegal detention and the iﬁcriminating

statements, the giving of Miranda warnings not rendering sud

criminating evidence at trial. - Justice White concurs and

by

makes one sentence and states that the police'conduCt in question
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was similar enough to an arrest that the normal level of
probable Cause-waS'necessaryvbefore the interests of ptivacy
and personal security had to give way. Just briefly, Your

Honor, one short paragraph on the-factithat»QCCurred in the

DunaWaz case was basically béCk'onZMarch 26th;11981, the owner?A

of a pizza parlor in Rochester, New York was killed during
an attempted robbery. A police officer told Detective
Fantigrossi that an informant ﬁad sdme information3on'tha’

case. Fantigrossi spoke to the 1nformant who was in jall

and he. got the name of Irv;ng Dunaway from him. He received|

no further information to enablu him to get a warrant. He
had Dunaway pICﬂe& up and brough; in for questlonlng. The
police knoéked on his doorvaﬁd asked him to cqmé to the
police station for questioniﬁq;- The 6efendant cbnsénted and

went to the sta‘tion. He was not placed under arrest but whe:

“he arrived at the station housb he was interrogated. Once

the interrogation started he was not free to leave although
he was still not under arrest. After receiving his Miranda
warnings he waived counsel and made statements implicating

himselffin.the-Crime: Your Honor, we contend that that ©

" essentially is what happened in this case that we are here

today on a motion to suppress the admisgsions and confessions
Further, I.might'alSG mention; Your Honor, that this particaul

case of Dunaway v. New York has been cited in the case of

United States of America v. Charles N. Matthews, U.8. Court

lay
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. oral confession had probable cause to arrest the-defendant,

- custody or interrogation had gone on for a period of eight

"individual that committed those crimes. Thank you, Your Hond

of Appeals, Tenth Circuit, 615 F. 24 1279, a 1980 case. We

contend, Your Honor, that the police at no time prior to - thaf

that even though his Miranda warnings were given as indicatec
in State's Exhibit #1 and #2 and signed and there is some .
tegtimony that at least-oﬁe'other time, possibiy‘two, it was

also orally given to the aefendant, the defendant still

testified that he did not feml that he could voluntarily hav?":f

left. Hle felt that he was under arrest. Therefore, Your

Honor, I would merely submltvtnat the defendant made that

confession merely to satisfv the police officers, to hapefull

terminate the questioning which had gone on for ~- either
hours that day and that the only reason that they were questi
him there was they had no probable cause other than hopefully

getting his confession that he, in fact, might have been the

MR. CAFFEY: TI'll try to speed this up, Your Honor.

Your Honor, I think firsé,of all as to the duration and manner

of interrogation, defense counsel has been characterLZLng

this as being an elght—hour long 1nterrogatlon and-that'

certainly not the case. The Court heard the tegtlmong, therd .

was a break and the defendant was taken ‘down and glven a lie

detector test, brought back, asked if he»wanted,something to

y o

lonin

r.
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- asked the defendant if he wanted something to eat and he said

- anything to indicate that the.dffiCers intentionally deprived

_come back. The'distinctionvbetwgep thisg case ané.Dunawaij;

no, let's go and get this over with. I don't think there's

him of food or water of.any of the normal conforts and there
was no indication of any’coetcion or'force or anythihg of
that nature and I remind you that both officers tesﬁifiedv
that he did not ask'to éee:an'attoraey, did not ask.tg have

an attorney present. With regard to the case of‘Dunaway_vl

Hew York, we can certainly distinguish this-caée without
question. In Dupaway the police officers said the‘defendant
was not free to leave. In this case the police Officers have
testified from the beginﬁigé that the defendant was f:ée to
leave. In-faét,;ﬁhey tobk him‘home during the proceSs. They
took nim homegandzlet'him spend the night at home and he cam$
back voluntarily the next day. He'téstified that;the reason
he came backfiS‘Ehat.he.said he didn't think he had anything

to hide. It wasn't because the police officers forced him to ?

New York is in this case this was no illegal detention and -

in Dunaway there was illegal’detehtion and in this éasa’ther?'j. 

was none so we think that it's clear in this case that that

confession was voluntarily givern after the defendant was in-~

formed of his rights and he waived those righté’knbwingly-and.ff' 

voluntatily.

THE COURT: Thank you. Well, gentlemen, I have
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~ had a contested matterxin the middle of the afternoon and it

careﬂully listened to the evidence that has been presented
in this case and I want to state that I appreciate doing that
today. Now, it seems clear to me, it's been abqut three houys
and fifteen minutes. There's no way that this could have beé#

done Monday so I'll ask f@r your assistance in the future. I

would have been impossible for us to have done that so I
appreciate your cooperatiod; Help us with that. Tall us
how long this will take-bu£ I am glad that you were_Willing
to make arrangements to do it teday and I appreciate that'
very much. These matte:s do have a téndency to take longer
than they might seem at first but you do haﬁe gubstantial
testimony of the defendant plus £he officers énd the estimate
of a couple of hours was toﬁally unrealistic and I would ask
for your help with us in setting‘these in the future. 1I'd
like to just take these up in reverse order., I'm iboking at
the defendant's amended motion to suppress confession; numbex]
5, I'11 take that up first hecause I think that's the one
that has been discussed last here. Number 5 of the defendant's
amended motion to suppress states that custodiél questioning R
on less than probablevcause for arrest is in violation of

the Fourth Amendment and cites the Dunaway v. New York case.

I have had the opportunity to look at this case and I have it |
before me now and that is the authority that has been cited

here. After carefully listening to the defendant and after
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beihg fully advised in the premises -- I might just say in

called and asked them to take him on in because he didn't

it seems quite clear to me that this was not to be classified

| sufficient information to ohtainbé‘warrant. police took an

regard to the Dunaway caée, I think that's clearly distinQui?hébl

from the facts and circumstances in this particular matter.
The erux of the Dunaway casé is and aé counsel was reading
there time after time they refer to an illegal detention. I
think the facts and circumstances in this case are contra-
indicative of an iliegal detention. In many instances, the:’
officer -~ of cousée, there 1s-some conflict of testimony
but, I believe in the course of human events that a reasohabl
mind under the facts and circumstances in this case, would
nét deem themselves to be detained against their will. The
first day the defendant admits that pretty much. The second

day the defendant agreed to go back, as a matter of fact, .
have a way to get there, He said he had nothing to hide and

as an illegal detention. That's clearly rebutted so at the
outset, I think it's distinguishable on those and also again
I'11l read on page 824 of the U.Sy Supreme:COurt 60 Lawyers

Edition at Page 824 fﬁe summary states, although not possess]

individual into custody in connection with an attempted
robbery and homicide, and brought him to police headquarters
where he was qguestioned after being given Miranaa warnings.

The individual was not told when taken into custody that he

le

1=

Lng
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- weighing all of the testimony and the credibility of the wits

was under arrest, but would have been physically restrained

if he had attempted to leave. Under the facts and circumstances

in this case certainly the officers indicéted that on at
least two occasions he was told that he was not in fact under

arrest and the defendant admits that that's true on the first

day. The defendant quarrels with that on the second day. I
seems clear that the fact and iﬁferences as this case has
evolved would indicate ﬁo.any regéonable mind that they were
not under arrest and they did not have to cooperate if they
chose not to do so. As a matter of fact, when the defendant
himself called and asked for transportation, that was a vol-
untary act. I don't think comes up in any way to a degree
that could be called an illegal detention which would be the
bottom line that would bé:necessary to apply Dunaway. Also,

based upon the facts and cireumstances in this case and after

nesses and being fully adviéed in the premises, it seems quite
clear to tﬁis Court and this Court would hold that under the
facts and circumstances in this case that one, that the

individual would have been in fact released if he'd so asked
and I think that reasonable persons under these facts and cir-
cumstances in this case could come to but no other conclusion
if they wanted to terminate they could. That's substantiateﬂ
by the very warnings‘theﬁselves that indicate they could

ceage to discuss it and so on at any time. They're advised
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They'ware not hrought,béfore a U.8. Commissioner or judge.

that specifically and in the course of human events and on
the facts of this case, I think tﬁat would be clear. I
think Dunaway .is clearly distinguishable from this case and
I feel thatvthé argument coneernihg‘thia matter is without
merit on the part of the‘defendant. This really didn't come
up to the threshold of an iliegai detention and I‘beiieve |
there'slbeenvne imptoprieties in regard@ to the reasonable
handling of things in,rggaﬁd to th§ defendant's motion to
suppress;,-aping quickly then to tﬁe defendang?s position
number 4 and that states thére,was a period of'unnecessary
delay between interrogation,'arreét and arraignment as pro—'

vided in and they cite McNabb v. United States as their lead

case-and then also cite Mallory. 'How, in regard to McNabb,
I think that's totally distinguishable from the fact in this| o
case. In McNabb which has been cited and I have that in
front of ma,vx‘ll give you just a couple of examples. In
McHNabb case, immediately upon arrest Freeman and Raymond and
Emuil were taken to thevFedetal Building at Chattanooga.

Instead, they were placed in a detention room where there was
nothing they could sit or lie down on and kept there from
3:00 o'clock Thursday morning until 5:00 o'clock that after-
noon. They were giveh,s@mé 5andwiches and they were not
permitted to see relatives and friends who attempted to

vigit them. They had no 1awyér and there is no evidence that
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.indicate that there was any coercion in this court's feeling

they requested the assistance of'aounsel or that they were
told that they were entitled to such asaistance. In this

case obviously this gentleman in this case was advised that 1

ne

could terminate at any time and so on plus that was a fourteen-

hour stretch. Also, in this’pafticular'matter,_thrcughout

the quéstibning, most»of'khiqh was done by an Officer Taylor
at leést six-officers.Waré*present. At no time was a lawyer
or-any}relative of the-defandant present and so bn. ‘I think
under the circumstances we've had this broken up quite nicelj
We start off with the first day. There's nothing really to

and the defendant admits that. The second day he came in
voluntarily. It was clear he 4id not need to do so, the
warnings were given the second day and there was a tqtal thr
or four times that this defeﬁdant wag advised of his rights,
give or take one or two but I would say there was at least t}

and probable four times that he was advised of his rights.

Q. -

jree

Notwithstanding he had agreed to come back the next day. Underi

the facts and circumstances, there was no unnecessary delay
between the interrogation and arrest and arraignment in this
particular matter and I feel that McNabb is not in point and
is distinguishable. 1In regard to point 3, the defendant
states as certain alleged statements And questions made by
him, the defendant, were made at the time the defendant was

under custodial interrogation and therefore proper warning
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rgvshoﬁld have been given to the defendant at that time. Indeed,

" told on at least two occasions, by the officers and the

fendant challenges the admissibility of the evidence con-

21

‘ably approached their duties, conscientiously gave their

.. concerning the Fourteenth or the Fifth Amendment. Pinally,

I'm not convinced that it was custodial interrogation?;.It

was interrogation, however, custodial has inference of improper

holding against one's will and I think that the facts in thi

case :ebut that throughout that he waé there §9§1ﬂ5§jhis will.
He had the right to leave.at any time and I beiieﬁe’ﬁnder these
facts and circumstahces,.most reasonable individuals would
understand that to he the’ease»énd would so interpret that
to be the case and as a matter of fact were sofSPedifically
defendant admits at least one occasion he was told that he wasﬁ
not under arrest. The warnings as I've stated were given
repeatedly and I feel that point 3 is without merit in re-
gard to the defendant in this particular matter. Point 2,

and that would jusépbe the general allegation-that the de~

cerning statements or confessions. the defendant willingly
made to police officers prior to the appointment of an |

attofney‘and that it failed to.égford defendant due process of 
law guaranteed in the Fourteenth and Fifth Amendments. I H

believe that in fact the officers'were very carefuly;reasonm

warnings and I see no error or impropriety and this court

would so hold there was no violation of due proceas of law
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the bottom line, of dourse, is in regard to all of this

notwithstanding the fact that that Miranda warning was given
is the confession voluntary? I'm convinced, based ﬁpon'the_
evidence in this case in this matter that the interrogation:
was not unconscionably long. The Court would’iihﬂﬁthat
reasonable accommodations and comforts were afforded this
defendant. He was not coerced intb staying under the cir-
cumstances,and 1ooking:at_the totality of the qésefand all
of the‘facﬁs_and circumstances this Court would £ind that
the admissions given by this defendant were voluntarily
made and were not a result of coercion, duress or unfairness
on the part of thé officers conducting the interrogation.
80, in regard to these.matters‘to»summarize then, it would
be the finding of the Court that- the a&miSSiéns that have
been obtained in this-particulaf ﬁatter have not viclated
the ceﬁstitutian of the United States or the State of Kansas,
that the admisgions were bbtained reasonably and fairly and
were not obtained under any il;gg@@ detention ﬁndgé these
unique faeés and circumstances and thérefore,.it wﬁuld be
the order of the Court that the amended motion to suppress
the confession should be and is hereby overruled. Any
clarifications 6¥ questions on the part of the State or de-
fense in regard to this matter?

MR. CAFFEY: None, Your EHonor.

MR. VOGEL: MNo, Your Honor.






